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IN THIS ISSUE 


The presentation of the article on 
the Court of Arbitration of the In- 
ternational Chamber of Commerce 
(p. 109), as the second of a series on 
the American Design for Peace, has 
particular application at this time, 
because of the cooperative arrange- 
ment which has just been entered 
into by the International Chamber 
and the American Arbitration As- 
sociation (p. 118). 


For the first time in the history 
of World’s Fairs, visitors to the 
New York World’s Fair will have an 
emergency arbitration tribunal, es- 
pecially created for the immediate 
adjustment of differences or disputes 
which may arise during their visit 
to New York City (p. 119). 


During the first year of its exis- 
tence, the Voluntary Industrial Arbi- 
tration Tribunal has been able to 
render a very real service to the 
cause of industrial peace. The Tri- 
bunal’s record is presented on p. 126. 


Disposing of hundreds of thou- 
sands of cases annually, the sys- 
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tem of state commercial arbitration 
in the Soviet Union has made a re- 
markable record since its establish- 
ment eight years ago. Mr. Hazard 
presents its story in his article 
on p. 148. 


Prof. Egbert has summarized for 
THE JOURNAL his contribution to a 
new edition of WIGMORE ON EvI- 
DENCE dealing with evidence before 
international tribunals (p. 155), and 
in the same section will be found 
an interesting discussion on Arbi- 
tration Clauses and International 
Loans by Dr. Domke (p. 161). 


The question of the enforcement 
of foreign awards in the United 
States is ably presented by Prof. 
Heilman in the section on Arbitra- 
tion Law (p. 183). 


Radio’s capacity to strengthen ties 
of friendship and to promote inter- 
national goodwill and peace, and the 
extent to which it has measured up 
to its responsibility, particularly in 
inter-American relations. are de- 
scribed by Mr. Barbour (p. 174). 








FOREWORD 
ARBITRATION AT THE NEW YORK WORLD’S FAIR 


THE commercial arbitration organizations in the United States 
are to have a center in the “World of Tomorrow” at the World’s 
Fair (very appropriately in the World Trade Center on the Court 
of Peace), where they will collaborate in the promotion of world 
trade and, through its channels, the establishment of commercial 
peace. Thomas J. Watson, Chairman of the Inter-American 
Commercial Arbitration Commission, is the prime mover in the 
project, which will go forward under the slogan “To World Peace 
Through World Trade”. 

The center is being set up in a building allotted by the Federal 
Government to the General Committee on World Trade, which 
will direct the activities of the World Trade Center and in which 
are associated: The National Foreign Trade Council, represented 
by James §S. Carson; the Bureau of Foreign and Domestic Com- 
merce of the U. S. Department of Commerce, represented by 
its Chief, Thomas L. Hughes; the International Chamber of 
Commerce, represented by Herbert S. Houston; the American 
Arbitration Association and the Inter-American Commercial 
Arbitration Commission, represented by F. W. Nichol, and the 
Advisory Committee on Goodwill and Peace of the World’s Fair, 
represented by its Secretary, Frances Kellor. 

The World Trade Center will be formally opened on May 21. 
Thursday, May 25, has been set aside as World Peace Through 
World Trade Day, and in the evening a World Trade Dinner will 
be held in the Casino of Nations, over which Winthrop W. Aldrich 
will preside. An elaborate program of functions is also being 
planned and special information centers are being established. 

The Executive Committee in charge of the Center is headed 
by Edgar W. Smith, Chairman, with the following members: 
George F. Bauer, James S. Carson, P. M. Haight, Herbert S. 
Houston, Thomas L. Hughes, Frances Kellor and William S. 
Swingle. 

The co-Chairmen of the General Committee are: James F. 
Farrell, John L. Merrill and Thomas J. Watson. 
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Advisory Committee: Charles L. Bernheimer, Arthur Besse, Irene L. Blunt, 
William T. Bostwick, Henry Munroe Campbell, Fred’k A. Colt, Louis K. 
Comstock, C. Frank Crawford, Clarke G. Dailey, Henry C. Flower, Jr., 
Martin Gang, Donald B. Hatmaker, Charles A. Houston, Malcolm Muir, 
Wm. Stanley Parker, Donovan O. Peters, Arthur M. Reis, Ralph S. Rounds, 
Philip Wittenberg. 


THE COURT OF ARBITRATION OF THE INTERNATIONAL 
CHAMBER OF COMMERCE * 


BY 
ANDRE BOISSIER AND RENE ARNAUD { 


INTERNATIONAL Congresses of delegates of Chambers of Com- 
merce and industrial associations are not a new institution. 
Even before the Great War, such meetings were held regularly. 
One of the effects of the war was to cut off certain movements of 
trade and to intensify others; but in both of these cases it fur- 
nished incontrovertible proof of the economic interdependence of 
all nations. And the war had hardly come to an end when the 
need was felt by business circles of certain countries of an inter- 
national organization to maintain and strengthen the links 
forged between them during the conflict. It was decided to revive 
the idea of the international Congresses of the pre-war period, 
but at the same time to provide for the preparation of these meet- 
ings and the execution of their recommendations by a permanent 
organization in the form of an international secretariat and 
affiliated national offices. 


Origin. In the autumn of 1919, the Chamber of Commerce of 
the United States of America convened economic delegations 


* THE JOURNAL presents, as the second of a series of articles constituting 
the American Design for Peace, this description of the Court of Arbitra- 
tion of the International Chamber of Commerce, in which American business- 
men participate actively on a foundation of friendship and equality and 
which the United States was largely instrumental in giving to the world. 
[Ed.] 

+ Secretary General of the Court of Arbitration of the International 
Chamber of Commerce, and Technical Advisor to the Court, respectively. 
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from Belgium, France, Great Britain and Italy in a Conference 
at Atlantic City. This was followed, in 1920, by the Organization 
Congress of the International Chamber of Commerce, which was 
held in Paris, and by the creation of the International Head- 
quarters of the Chamber, also in that city (now at 38, Cours 
Albert Ier, Paris VIII). These were the modest beginnings of 
an organization which, from a limited membership of five coun- 
tries, has grown and extended its ramifications to forty-seven 
countries and is about to hold its Tenth Congress at Copenhagen 
in June and July of this year.* 


Purpose. According to its Constitution, the International 
Chamber is organized: 


To represent all the economic factors of international 
business, including finance, industry, transportation and 
commerce ; 

To ascertain and to express the considered judgment of 
those interested in international business; 

To secure effective and consistent action both in improv- 
ing the conditions of business between nations and in apply- 
ing solutions for international economic problems; 

To encourage intercourse and better understanding be- 
tween businessmen and business organizations of the vari- 
ous countries; 

And thereby to promote peace and cordial relations among 
nations. 


Membership. The International Chamber of Commerce is the 
international confederation of : 

1. The Chambers of Commerce, businessmen’s and bankers’ 
associations and any other groups interested in international 
trade, “which are not conducted for individual profit or partisan 
purposes” ; 

2. Individuals, firms and corporations engaged in business 
activities and interested in international trade. 

Members of the first category are known as Organization 
Members; those of the second as Associate Members. 


Organization. In each country, the two categories of members 
are grouped together in a National Committee, whose delegates 


1For the organization and work of the International Chamber of Com- 
merce, reference may usefully be made to the recent work published by 
George L. Ridgeway, MERCHANTS OF PEACE, Columbia University Press, 1938. 
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sit on the Council and the Working Committees of the Interna- 
tional Chamber of Commerce, where they represent the business 
interests of their countries. The number of such national organi- 
zations is at present thirty-two. 

These National Committees have permanent offices in the capi- 
tals of their countries *, and at the Paris Headquarters, perma- 
nent liaison officers known as the Administrative Commissioners. 

The Council, which is composed of the delegates of the National 
Committees, meets twice a year, generally in Paris. Every two 
years, it elects the President of the Chamber. 

The office of President has been held by the following: Etienne 
Clémentel (France) , 1920-1923; Willis H. Booth (U.S. A.), 1923- 
1925; Dr. Walter Leaf, then Sir Alan Anderson (Great Britain) , 
1925-1927; Dr. Alberto Pirelli (Italy), 1927-1929; Georges 
Theunis (Belgium), 1929-1931; Dr. Franz von Mendelssohn, then 
Dr. Abraham (Germany), 1931-1933; Dr. Fentener van Vlissin- 
gen (Netherlands), 1933-1937; Thomas J. Watson (U. S. A.), 
1937-1939. 

The American delegation to the Council of the International 
Chamber is at present composed as follows: 

Vice-President of the Chamber: Silas H. Strawn; members of 
the Council: Nelson Dean Jay, Eliot Wadsworth, Winthrop W. 
Aldrich, Fred I. Kent, Clark H. Minor and E. Arthur Baldwin. 


Origin of the International Chamber’s Work on Arbitration. 
Under the terms of its Constitution, the International Chamber 
is called upon to improve conditions of business between nations 
and to encourage better understanding between businessmen. 
The creation of an international organization for commercial 
arbitration under its auspices was, therefore, quite natural. 

It is a fact that when a manufacturer or a merchant has a 
dispute with a foreign buyer or seller, he has generally the 
greatest difficulty in arriving at a settlement. He can, of course, 
bring a suit in his own country, but if judgment is given in his 
favor, it is difficult, at times impossible, to obtain its enforcement 
in a foreign country, and the adverse party is secure in the pro- 
tection of his own frontier. 

An attempt may be made to surmount this difficulty by bring- 
ing the suit in the country of the other party. In this case, the 


2For the United States, this office is at the seat of the Chamber of 
Commerce of the United States, 1615 H Street, Washington, D. C. Director: 
Chauncey D. Snow; Paris Assistant: James J. O’Neil. 
2 
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plaintiff may be confronted with judges of whose legal traditions 
and language he is ignorant; the judgment is given under laws 
differing from his own, and the court may be prejudiced in 
favor of its national. 

In both cases, the proceedings will be interminable and ex- 
tremely expensive. There will be endless consultations of inter- 
national lawyers, counsel’s memoranda to be prepared, journeys 
to be made abroad. And the parties will emerge from this lengthy 
struggle on the worst possible terms and probably determined 
to have no more dealings with each other. 

These drawbacks, inherent in foreign lawsuits, were so evi- 
dent that, even before the war, the International Congress of 
the Chambers of Commerce recommended arbitration for the 
settlement of international commercial disputes. 

The principle of arbitration is well known. The parties to a 
contract or a dispute agree to substitute for the ordinary courts 
a special arbitral tribunal appointed by themselves and informed 
by them of the points to be settled. The arbitrator or arbitrators, 
who thus hold their powers under the will of the parties alone, 
examine the issues in dispute and render their award in settle- 
ment. The losing party carries out the award of his own free 
will; but if he refuses to do so, it is always possible for the 
winner to appeal to the ordinary courts and, subject to certain 
conditions, to obtain an order of enforcement by which this pri- 
vate award is given the status of a public judgment. He can thus 
compel the losing party to comply with the award. 

As a permanent organization for the promotion of world trade, 
the International Chamber of Commerce was immediately con- 
cerned with the creation of a special and permanent arbitra- 
tion organization, which would enable businessmen to settle their 
international disputes without recourse to the ordinary courts. 

As early as 1921, an international committee met at the Cham- 
ber’s headquarters to prepare rules of conciliation and arbitra- 
tion. In order to give due consideration to the two factors at 
stake—legal requirements and necessities of commercial prac- 
tice—this body was composed of both lawyers and business men. 
One of the outstanding members was Mr. Owen D. Young. The 
rules were adopted in 1922 by the Council of the International 
Chamber of Commerce. These rules, amended by various Con- 
gresses of the International Chamber—at Stockholm in 1927, 
at Washington in 1931 and at Vienna in 1933—are those in 
force today. 
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The Arbitration Clause. When concluding a foreign contract, 
it is wise to include in the agreement a provision that, in the 
event of a dispute, arbitration shall be substituted for proceed- 
ings in the ordinary courts. If the parties wait until a dispute 
arises to discover the difficulties of a foreign lawsuit, it may be 
too late to think of arbitration. In this case, it is quite clear that 
the foreign defendant will decline a procedure which he cannot 
be forced to accept if he has not signed an arbitration clause in 
advance. He is well aware that, by muddying the waters of the 
ordinary procedure, he can set at defiance the best of claims. 

All businessmen are, therefore, recommended to insert the 
following clause in their foreign contracts: 


“All disputes arising in connection with the present contract shall be 
finally settled under the Rules of Conciliation and Arbitration of the 
International Chamber of Commerce by one or more arbitrators ap- 
pointed in accordance with the Rules.” 


Two methods of settlement are open to those having signed 
this clause: 


Conciliation. If the parties wish, they can try to come to an 
agreement by the method known as conciliation, a preliminary 
procedure which, in many cases, will make it unnecessary for 
them to resort to arbitration and enable them to settle their 
dispute in a few months or even weeks and at a minimum cost 
(500 French Francs, or about $13.25). 

The parties submit their case to the International Chamber of 
Commerce through their National Committees * and state their 
views in writing or verbally (in person or by proxy) to the In- 
ternational Commission meeting in Paris at the seat of the In- 
ternational Chamber. The Commission is generally composed of 
three persons: the Administrative Commissioners of the nation- 
alities of the parties (it has already been seen that the Admin- 
istrative Commissioner is the permanent liaison officer in Paris 
of the National Committee concerned) and an Administrative 
Commissioner of a third country, who, as “neutral”, presides at 
the meeting when the Secretary General of the Chamber is un- 
able to take the Chair himself. 

After examining the affair and, if possible, hearing the par- 
ties or their representatives, the Commission proposes a basis of 


3 See Organization, p. 110. 
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settlement. It sets forth, in all fairness, the points on which 
either of the parties may appear to it to be right or wrong and 
draws its conclusions, which it presents to the parties in the 
form of an amicable settlement. 

The parties are, of course, entirely free to accept or reject 
these suggestions. The acceptance of a given proposal of con- 
ciliation is without prejudice to their rights if, later, the case 
has to be arbitrated. 

But it very frequently happens that the parties, when not 
carried away by their feelings, accept the suggestions of a dis- 
interested and impartial Commission, on which their own com- 
patriots have been able to put forward their arguments and 
which finally proposes a solution that seems fair to all three 
members. Thus, it has sometimes been possible to settle disputes 
bearing upon several millions of francs in the course of an after- 
noon and to the satisfaction of both parties. Out of the total 
number of international commercial disputes settled by the 
Chamber from 1934 to 1938, 73 per cent were settled by 
conciliation. 


The Court of Arbitration. If conciliation fails, or if the parties 
request that the case be arbitrated forthwith, the arbitration 
procedure properly so-called comes into play. 

This procedure is administered and controlled by the Court of 
Arbitration, an international body on which all National Com- 
mittees of the Chamber can be represented and whose members 
are appointed by the Council of the Chamber. The Court meets 
in principle once a month in Paris, and can in urgent cases hold 
exceptional meetings. The President of the Court is an inter- 
national lawyer of universally recognized authority, Mr. Nicolas 
Politis, Minister of Greece in Paris. He is supported by three 
Vice-Presidents, Mr. Charles Neef, President of the Belgian 
Chamber of Commerce in Paris, Mr. Henri Sambuc, former 
Barrister (France) and Mr. Thor Carlander, former barrister 
and businessman (Sweden). 

Thus, like the international committee which drew up the 
Rules in 1921, the Court is composed of both lawyers and busi- 
nessmen and is in a position to give equal consideration in its 
decisions to the legal requirements of the different countries and 
to commercial usage and practice. The United States are repre- 
sented on the Court by Mr. Paul G. Pennoyer, of the New York 
law firm of White & Case. 
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Choice of Arbitrators. The Court itself does not arbitrate. It 
appoints an arbitrator or arbitrators to act in its name and 
under its control, but on their own responsibility. 

The choice of the arbitrator or arbitrators is of the utmost 
importance, for upon his performance of the duties of his office 
depends the value of arbitration. It is a serious matter to ap- 
point for the parties a person who will be called upon to decide 
their differences and to invest him with the powers generally 
conferred upon a magistrate. The parties have to accept, as 
final, his decision on a question which may mean their fortune 
or ruin, the life or death of their enterprise. Every precaution 
must therefore be taken. 

This is to say that the arbitrator, besides furnishing the guar- 
antees of impartiality and objectivity demanded of all arbitrators, 
must have the necessary competence and qualifications to deal 
with the case. If the point at issue is a legal one, recourse will 
be had to a lawyer; if a technical one, the offices of a technician 
of the same branch will be enlisted. 

But since the scope covered by the Court is international, it is 
especially necessary to avoid any choice that might offend na- 
tional susceptibilities. Therefore, the absolute rule is to appoint 
for the two parties—nationals, it will be remembered, of differ- 
ent countries—a completely neutral arbitrator, that is to say, 
of a third country. Every precaution is, therefore, taken to avoid 
the suspicions that would not fail to arise with regard to the 
award if the arbitrator were of the same nationality at the 
winning party. 

This selection of an arbitrator from a third country is prob- 
ably the essential feature of the arbitration organization of the 
International Chamber of Commerce. There are other organiza- 
tions which conduct international arbitration proceedings, others 
also performing permanent services and appointing arbitrators 
of high standing. But there is probably none that is in a position 
to nominate, for instance, a Swiss arbitrator for a Franco-German 
dispute or an arbitrator of British nationality for a difference 
between Italian and Polish parties. For such cases, the Court 
of Arbitration can rely upon the whole organization of the 
Chamber; it can select an arbitrator from the dual standpoint 
of nationality and qualifications and then approach the National 
Committee of the country concerned. Since this Committee 
groups together all the members of the International Chamber 
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and is thus a federation of the principal economic forces of the 
country, it is quite certain that the name it puts forward will be 
that of an arbitrator suited to the purpose of the Court. Each 
of the parties, under the Rules, may nominate his own arbitrator, 
in which case the Court only appoints a third arbitrator with 
casting vote. But since it often happens that the arbitrators 
chosen by the parties in reality act as their advocates, it is 
preferable to have a sole arbitrator from the outset. 

Finally, in important cases, or at the wish of both parties, 
the Court may appoint three arbitrators. 


The Arbitration Proceedings. The arbitrator acts by virtue 
of a Submission, generally signed by the parties, which defines 
his functions and the questions which he must determine. This 
document—which is a statement of the case, summarizes the 
claims of both parties and sets forth the points at issue—is 
established on the basis of the application filed by the plaintiff, 
the rejoinder of the defendant and the reply thereto of the 
plaintiff. The Court thus disposes of four memoranda, two for 
each party, by which each is informed of the arguments of his 
opponent. Generally speaking, this exchange of statements 
suffices to clarify the case. 

The arbitrator, however, only decides the case upon documen- 
tary evidence, if both parties explicitly agree to this procedure. 
If not, he summons the parties to appear, either in person or 
through their duly authorized representatives, and has power 
to hear witnesses and to call in experts. In the event of a party 
refusing to appear without valid excuse and merely in order to 
hold up the proceedings, it is formally prescribed in the Rules 
that the arbitration shall nevertheless take place. The same 
applies to the case in which a party, bound by an arbitration 
clause, refuses to take part in the arbitration proceedings or 
to reply to the statement of the adverse party. 

Towards the end of the proceedings, the arbitrator prepares 
a draft award which he submits to the Court of Arbitration. 
The latter is empowered to modify the form of the award. The 
field of international legislation is extremely complicated, and 
when an award has later to be enforced by the Courts of the 
defendant’s country, it is necessary to make sure that it is abso- 
lutely correct from the legal standpoint. This justifies the powers 
of the Court to examine the draft award of its arbitrators. 
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It is not impossible that this thorough examination of the 
form of the award may lead the Court to reverse a decision of 
substance. It is empowered by the Rules to call the attention of 
the arbitrator to points connected with merits, but with due re- 
gard to his liberty of decision. This is, as is evident, an additional 
guarantee for the parties, since they know that the award, be- 
fore being rendered by the arbitrator, will be studied in detail 
by an impartial international body. 

The award also decides which party shall pay the costs of the 
arbitration and the fees fixed by the Court for the arbitrator. 
These costs naturally vary according to the expenses of the 
Court and the travelling expenses of the arbitrator, but the 
Court endeavors to reduce them to a minimum. Up to the present, 
the average costs of proceedings in relation to the sums involved 
in the disputes have not exceeded 1.1 per cent. 

The object of arbitration being precisely to obtain a prompt 
and satisfactory settlement and to avoid the endless chain of 
appeals to and from the ordinary courts, the award of the 
Court of Arbitration is final. Once rendered, it has to be com- 
plied with by the parties. 


Enforcement of the Award. As a general rule, the losing party 
complies voluntarily with the award. To be exact, 85 per cent 
of the awards of the International Chamber have been carried 
out without necessity for recourse to law. 

This success is explained by the organization of the Chamber 
itself. If the losing party refuses to comply with the award, the 
National Committee of his country, a powerful business organi- 
zation, can exercise a discreet pressure. As a matter of fact, 
no firm of good standing would risk its reputation by refusing 
to comply with an award. 

Moreover, the arbitrator and the Court of Arbitration must 
take every precaution to see that the award is in correct and due 
form and enforceable by the ordinary courts. Thus, in the last 
instance, the party concerned will always be able to seek the 
assistance of the law. The Chamber has made a careful study of 
the laws governing commercial arbitration in the various coun- 
tries and has already published seven brochures on the subject— 
arbitration in Switzerland, Italy, Netherlands, France, Germany, 
Great Britain and Belgium. 

Still, it must be admitted that recourse to the courts for 
enforcement is merely a make-shift. The essence of arbitration 
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is that both parties should be actuated by an equal goodwill, the 
same desire for a rapid settlement and the firm intention to com- 
ply with the award—however it may fall out—of their own free 
will. 

This aspect of the question must be emphasized. There are 
still too many who enter into arbitration proceedings in the 
petty-fogging spirit customary in the courts. Arbitration is not 
for them. Those whose sole pleasure is to complicate procedure 
have nothing to seek here. May they content themselves with the 
ordinary courts. Arbitration is made for men of good faith and 
goodwill, who do not, for this reason, propose to waive their 
legitimate rights, but agree to sustain them by fair and loyal 
means; who are actuated, not by the lust of fight, but by the 
wish for a prompt settlement of an unfortunate dispute and 
the resumption of confident relations with their temporary 
adversaries. 





NOTES AND COMMENT 


International Chamber of Commerce and American Arbitration 
Association to Collaborate. THE JOURNAL is happy to announce 
the successful conclusion of negotiations between the Interna- 
tional Chamber of Commerce and the American Arbitration 
Association, resulting in a cooperative arrangement by which 
the scope of the arbitration machinery of the International 
Chamber has been extended to cover the United States.? 

In the past, certain procedural difficulties have been respon- 
sible for the infrequent use of the facilities of the Court of 
Arbitration by American businessmen. Under the plan of col- 
laboration agreed upon by the Chamber and the Association, 
these obstacles are removed and businessmen of the United 
States and those of other nationalities who enter into agree- 
ments containing a provision for arbitration may specify that 
the arbitration take place in the United States, in which event 
the proceedings will be conducted under the Rules of the Ameri- 
can Arbitration Association. In such agreements, the clause 
recommended by the International Chamber is as follows: 


“All disputes arising in connection with the present contract shall be 
finally settled under the Rules of Conciliation and Arbitration of the 





1For a description of the Court of Arbitration of the International 
Chamber, see the article by Mr. Boissier and Mr. Arnaud, p. — of this issue. 
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International Chamber of Commerce by one or more arbitrators ap- 
pointed in accordance with the Rules, unless the arbitration is to be 
held in the United States, in which instance the proceedings shall be 
conducted under the Rules of the American Arbitration Association.” 


When the parties have not indicated where the arbitration is 
to be held and cannot agree on this point within a time limit of 
one month, the decision as to the place of arbitration will be made 
by the Court of Arbitration, after consulting a sub-committee of 
three members, one of whom will be named by the American 
Arbitration Association. 

The procedure for the appointment of arbitrators laid down in 
the Rules of the Association, which permits the parties to select 
arbitrators from panels maintained by the Association, is re- 
tained, and the Chamber and the Association will jointly estab- 
lish a panel of one hundred names, from which it will be possible 
for the parties to select an arbitrator of another nationality 
than their own. 


Emergency Arbitration Tribunal for World’s Fair Visitors. For 
the first time in the history of world’s fairs, visitors to the 
“World of Tomorrow” at the New York World’s Fair will find a 
special Arbitration Tribunal established to settle immediately any 
civil or commercial differences that may arise between out-of- 
town guests and any parties in New York City. The Tribunal 
has been established by the American Arbitration Association, 
with the approval of Mayor LaGuardia and Grover A. Whalen, 
President of the World’s Fair Corporation, as a gesture of good- 
will on the part of the City and the Fair towards its guests. 

It will function only with the voluntary consent of the parties 
involved in a difference or dispute; and while it will not deal 
with any controversies between the Fair itself and visitors, it 
will be available to any individual, firm or organization in 
Greater New York. 

New York City and World’s Fair authorities are making 
every effort to have the stay of visitors a pleasant one, and the 
arbitration service is but another step in this plan, so that visitors 
will not be delayed unnecessarily and will encounter only good- 
will and hospitality while in the city. There will be persons in 
attendance at the Tribunal who speak foreign languages, to 
assist visitors from abroad who do not speak English, and there 
will be no charge of any kind for this arbitration service. 
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Information concerning the Tribunal can be obtained at the 
information booths of the Chamber of Commerce of the State 
of New York at the Pennsylvania and Grand Central Stations 
and in Rockefeller center; American Arbitration Association 
Headquarters, 8 West 40th Street; the World Trade Center in 
the Court of Peace at the Fair, and at banks, hotels and com- 
mercial agencies which will be visited by World’s Fair guests. 


Arbitration Plan Proposed for Motion Picture Industry. The 
Allied States Association of Motion Picture Exhibitors and the 
Motion Picture Producers and Distributors of America are 
working on a draft of a fair trade practice agreement covering 
the exhibition of motion pictures and the arbitration of disputes 
arising in connection therewith, the aim of which is to promote 
a more harmonious relationship and to improve competitive 
conditions in the industry. 

The result of the so-called Thacher decision, in 1930, was to 
disestablish the arbitration machinery set up by the Film Boards 
of Trade, since which time chaotic conditions have existed con- 
cerning the settlement of disputes arising between the exhibition 
and distribution branches of the industry, the extent of the two 
branches being indicated by the fact that there are 32 distribu- 
tion centers in the United States and some 12,000 to 15,000 ex- 
hibitors. The latter, never previously fully organized, now have 
a strong organization—the Allied States Association of Motion 
Picture Exhibitors—under the presidency of Col. H. A. Cole. 
Abram F. Myers, general counsel of the Association, has drawn 
up the arbitration procedure included in its draft of the fair trade 
practice agreement, which provides for extensive machinery for 
the arbitration of disputes,’ including “balanced” and impartial 
boards and general and neutral panels of arbitrators in each 
film delivery territory. 


Practice-of-Arbitration Index—1926-1938. The actual practice of 
arbitration offers the surest indication of its growth over a 
period of years. THE JOURNAL does not have at hand figures 
based on the records and activities of the many important arbi- 
tration tribunals that have been established by numerous trade 
and civic groups—The Chamber of Commerce of the State of 


1 For complete text of the proposed arbitration plan, see The Film Daily, 
Vol. 75, No. 30 (February 14, 1939). 
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New York, the National Federation of Textiles, the Federation 
of Graphic Arts and Allied Industries, the Cotton Textile Insti- 
tute, the American Spice Trade Association, the New York 
Building Congress, the Grain Dealers’ National Association and 
others—and no general survey of them has been made since the 
publication of the American Arbitration Year Book in 1927. 

The records of the American Arbitration Association for 
1938, as compared with 1926, its first year, however, disclose a 
remarkable growth in the practice of arbitration, which is doubt- 
less reflected in the records of the tribunals of the trade groups 
mentioned above. 

For example: The American Arbitration Tribunal arbitrated 
243 commercial disputes in 1926, and 469 in 1938. The Associa- 
tion had not attempted the arbitration of tort cases (claims for 
personal injury and property damage) in 1926; in 1938, 1,573 
such cases were arbitrated. The Association had no tribunal for 
the arbitration of labor disputes until the latter part of 1937; 
but in its first year of operation, the Voluntary Industrial Arbi- 
tration Tribunal disposed of 103 cases between management and 
labor. 

There are also other interesting comparisons: In 1926, the 
Association had 480 members on its Panel of Arbitrators in 
New York City, but had neither arbitrators nor arbitration 
facilities outside of the City. By 1938, its New York City Panel 
numbered 2,200, and facilities had been established in 1,600 cities, 
in which 4,900 arbitrators were located, and in 20 American 
Republics. The increased participation of lawyers in arbitration 
is shown by the fact that in 1926, 35 per cent of cases were re- 
ferred to the Tribunal by lawyers, while in 1938 lawyers referred 
and represented clients in 79 per cent of the cases. 


New Directors Elected. Seven new Directors have recently been 
elected to the Board of the American Arbitration Association, to 
fill existing vacancies. They are: Herman G. Brock, Vice Presi- 
dent, Guaranty Trust Company; W. Gibson Carey, Jr., Presi- 
dent, Yale & Towne Manufacturing Company; Henry Ives Cobb, 
Jr., of DeCoppet & Doremus; George L. Eastman, President of 
the Security Materials Company and Chairman of the Arbitra- 
tion Committee of Los Angeles; F. Warren Pershing, of Pershing 
& Company; Frank A. Tichenor, Publisher of Aero Digest, and 
Evan E. Young, Vice President of Pan American Airways, Inc. 
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Federation of Graphic Arts. Robert Lasher, of Alling & Cory 
Company, Inc., has been elected Secretary of the Board of Com- 
mercial Arbitration, Federation of Graphic Arts and Allied In- 
dustries of New York City. The Board was created in 1912 by 
the Master Printers’ Association of New York, to provide a 
body of men, each expert in his line and representing every branch 
of the graphic arts and each willing to give his services for the 
benefit of the industry. It consists of 17 members, and the only 
changes in its personnel during the 27 years of its existence have 
been those caused by death. C. Frank Crawford is Chairman of 
the Board. 


American Fur Arbitration Tribunal. The Arbitration Committee 
of the American Fur Arbitration Tribunal, maintained jointly 
by the fur merchants and the fur brokers of New York, held 
a meeting on January 18 for the purpose of reviewing its 
panels of arbitrators and making necessary additions or revi- 
sions to meet the needs of the Tribunal for the current year. 

The Tribunal has established three panels: an Official Panel, 
numbering sixty members, including both fur merchants and 
brokers; a Special Panel of thirty members, none of whom shall 
be members of the Official Panel and need not necessarily be mem- 
bers of any fur organization, and an Appeal Panel, consisting of 
twelve members, to which an appeal may be made by either party 
to an arbitration proceeding within seven days after the arbitra- 
tors have rendered their award. 

An interesting case, in which the Tribunal was asked to make 
a supplemental award in a proceeding instituted in Tientsin, 
China, is reported on page 124 of this issue. 





COMMERCIAL ARBITRATION AWARDS 


Arbitrators Seek Court’s Aid in Determining Jurisdiction. The 
seller, a foreign manufacturer of woolens, sold 250 pieces of 
woolen goods to a United States buyer, at the total price of 
$11,213.97. The agreement called for shipment of goods from 
Europe by September 5; merchandise to be in accordance with 
agreed samples and 55 inches in width. The contract also pro- 
vided that any controversy concerning “condition or quality of 
merchandise” should be referred to the Mutual Adjustment Bu- 
reau of the Cloth and Garment Trade; all other controversies 
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to the American Arbitration Association. When, on September 
20, the goods had not arrived in this country, the buyer sent a 
letter to the seller cancelling the order. A few days thereafter 
buyer was notified by seller’s agent that the goods had arrived, 
and although the buyer refused to revoke his cancellation of the 
order, he agreed to accept five cases and try to dispose of them for 
the seller. These were delivered after payment of duty thereon 
by the buyer. Upon the latter’s examination, however, he rejected 
the goods for a number of reasons: lack of uniformity, variation 
in weight and color from the approved sample and color speci- 
fications, unsatisfactory finishing and deviation from specified 
width, in that they were 50 inches wide instead of 55 inches. 

Upon the submission of five cases of goods, containing 65 
pieces, to the Mutual Adjustment Bureau for inspection, it was 
found by the Bureau that a total of 47 pieces out of the 65 did 
not conform to specifications and were not a proper delivery. 
Upon a subsequent submission of the controversy to arbitration, 
the parties disagreed as to the questions which were properly 
before the Board of Arbitrators for determination—the buyer 
insisting that the Board consider all questions at issue, including 
condition and quality, while the seller insisted on limiting the 
arbitration to questions other than condition and quality. Upon 
the parties’ failure to agree, the Board decided upon an adjourn- 
ment until such time as the Court could rule as to what matters 
were to come before the Board of Arbitrators and determine their 
jurisdiction. 

Upon the ruling of the Supreme Court that the arbitrators 
might consider the question of condition and quality and that, 
prima facie and for practical reasons, the decision of the Mutual 
Adjustment Bureau as to the quality of merchandise could be 
accepted by the arbitrators, the hearing was resumed. Upon the 
decision of the Board of Arbitrators to accept, as conclusive, 
the report of the Mutual Adjustment Bureau as to quality, the 
attorney for the seller stated that he would not participate further 
in the proceeding nor offer any evidence to the arbitrators, but 
would remain at the hearing simply as an observer in the in- 
terest of his client. The arbitrators thereupon proceeded to re- 
ceive testimony and evidence from the buyer. 

By a majority decision, the arbitrators upheld the claim of the 
buyer that seller had breached the contract between them by 
failing to deliver merchantable goods in accordance with the 
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contract, and accordingly disallowed seller’s claim to the pur- 
chase price of the merchandise and upheld buyer’s claim to 
$2,675 representing duties paid, expenses, etc., in connection 
with the merchandise. 

Subsequently, upon motion of the buyer, the award of the 
arbitrators was confirmed by the New York Supreme Court. 
(Docket 2476.) 


A Chinese-American Arbitration in Two Parts. Recently the 
Tientsin Fur Exporters Association, of China, and the American 
Fur Arbitration Tribunal, of New York, cooperated to dispose of 
a controversy involving a Chinese shipper of furs and a firm of 
importers in the United States, in which a partial award ren- 
dered in Tientsin was supplemented by an award of the American 
Fur Arbitration Tribunal. 

The New York firm, the claimant in the arbitration proceeding, 
entered into an agreement with an agent in China, under which 
the latter agreed to purchase and ship furs and skins to the 
United States at the importers’ orders. Subsequently, disputes 
arose out of the transactions between the parties, in which a 
number of questions were raised, including whether the agent 
had undertaken to purchase exclusively for the importers, the 
accuracy of consular invoices on shipments and the responsibility 
for losses suffered by the importers on shipments held up at the 
port of entry due to these inaccuracies, and whether a certain 
shipment of skins was of a quality specified in a cabled agreement 
between the parties. 

After deciding most of the points at issue between the parties, 
the arbitrators in Tientsin found themselves unable to award on 
several questions which hinged upon the quality of the disputed 
shipment of skins, which was held in storage in New York. The 
arbitrators recommended that an expert in New York be re- 
quested to examine the lot and decide whether or not the ship- 
ment was in accordance with the description given by the shipper 
to the importers. If it was not, then the shipper should refund 
the difference between the New York market price for the de- 
scription on the date of arrival of the merchandise in the United 
States and the actual value of the shipment. If the merchandise 
was found to be fully up to description, this fact was to be made 
known to all concerned. 

Accordingly, upon request of the Tientsin Fur Exporters As- 
sociation and the parties concerned, the American Fur Arbitra- 
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tion Tribunal appointed an impartial expert from its Panel of 
Arbitrators, who made an examination of the original, unopened 
packages at the warehouses in the presence only of a representa- 
tive of the Tribunal, and made an award in favor of the im- 
porters in the amount of $812.60, by reason of the failure of 
shipper to deliver merchandise in accordance with the cabled 
agreement between the parties, and a copy of the award was 
transmitted to the Tientsin Fur Exporters Association in China. 
(Docket 2622.) 











AMERICAN INDUSTRIAL 
ARBITRATION" 


Advisory Committee: George W. Alger, John B. Andrews, Dorothy S. Backer, 
Louis B. Boudin, C. S. Ching, Evans Clark, William C. Dickerman, Mary 
E. Dreier, Herman A. Gray, Milton Handler, William J. Mack, George 
Meany, Benjamin H. Namm, Anna M. Rosenberg, Frank H. Sommer, 
A. D. Whiteside, Sidney A. Wolff, Burton A. Zorn. 


THE FIRST YEAR OF THE VOLUNTARY INDUSTRIAL 
ARBITRATION TRIBUNAL 


INDUSTRIAL peace insurance is being written all over the United 
States and there is resulting a corresponding drop in casualties. 
This insurance is provided through labor contracts and the de- 
crease in labor disorders attests its effectiveness. 

In this achievement the American Arbitration Association had 
a share in 1938. It settled in the neighborhood of 100 active 
disputes between management and labor, to the full satisfaction 
of the parties, with every award voluntarily accepted by both 
parties to the controversy. This was its visible contribution to 
industrial peace. 

But the Association has done a much bigger job; its arbitra- 
tion clause is written in hundreds of labor contracts and serves 
as the ameliorating influence that brings parties together with- 
out even the formality of resorting to arbitration. The presence 
of the clause in the contract furnishes the necessary security. 

In writing the first annual report of the Voluntary Industrial 
Arbitration Tribunal, the American Arbitration Association tells 
the story of an adventure and what came of it. 


How the Adventure Started. When the Association was first 
organized, Actors’ Equity Association asked it to administer ar- 
bitrations arising out of its standard labor contract. This ven- 
ture proved so successful that the Association found itself per- 


* Court decisions relating to industrial arbitration will be found in the 
section on Arbitration Law, beginning on p. 183, references to industrial 
arbitration in foreign countries will be found in the section on Interna- 
tional and Foreign Arbitration, p. 166. 
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forming a similar service for the Dramatists’ Guild, the Authors’ 
League and later the Screen Actors’ Guild and the American 
Federation of Radio Artists.’ 

Somewhere in the course of establishing arbitration in the 
amusement industry—for this great industry was one of the 
first to recognize and hive off arbitration from mediation and 
conciliation and other pacificatory processes—the Association 
had a glimpse of the world of tomorrow. It saw that world with 
labor relations based upon definite contracts defining conditions 
and standards and with peace assured under arbitration pro- 
visions in these contracts. 

While the Association was thinking about this rather inten- 
sively in 1937, things began to happen. Parties began to bring 
labor controversies to the Association and ask for arbitrations. 
Sometimes these were under submissions, but more often they 
came under arbitration provisions in contracts. A steadily in- 
creasing number of calls for information came to the Associa- 
tion and it found it had a new problem: first, to provide arbi- 
trations and arbitrators and, second, to begin to hew a path 
through the wilderness of amicable undertakings toward a real 
use of arbitration. 

Late in 1937, the Association set up an experiment station 
called the Voluntary Industrial Arbitration Tribunal for the 
purpose of settling disputes and with the object of exploring 
the situation. 


The First Year. In its first year, the Tribunal arbitrated 103 
controversies voluntarily referred to it. They were settled to 
the satisfaction of the parties and the awards were observed 
without any compulsion. The unions and the employers remain 
friends of the Tribunal and bring it new cases, and in many in- 
stances are responsible for the services of the Tribunal being 
sought by other groups or for the inclusion of its arbitration 
clause in labor agreements. 

This Tribunal has answered, by practical experience, one great 
question that has troubled industrialists: Will the unions abide 
by the awards? The answer is: Yes, when they have a fair trial, 
equal opportunity to be heard, and receive an impartial award 
based upon the facts. 


1Send for The American Arbitration Association for a description of its 
history, personnel, organization and activities. 
3 
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From its practical experience the Tribunal foresees the making 
of standard labor contracts in which the relationships as to 
standards, hours, wages, working conditions and other matters 
will be so carefully stated that arbitrators can interpret and 
apply them. These contracts will contain arbitration clauses 
providing, first, for periodic conferences to forestall controver- 
sies and special conferences when differences arise and concilia- 
tion is applicable; second, for the appointment of representatives 
from each side to adjust differences and where mediation is 
applicable; and, lastly, for the appointment of an arbitrator to 
settle differences that will not yield to any of the foregoing proc- 
esses. These contracts may for some time provide for high- 
salaried single arbitrators, but he will gradually be replaced by 
arbitration boards as arbitration is tried and succeeds. 


The Arbitrators. In the cases referred to the Tribunal, it has 
used 88 arbitrators, all chosen by mutual agreement of the par- 
ties. As this is in reality a voluntary Tribunal and only cases 
are taken that are willingly submitted, so only arbitrators are 
used that are voluntarily selected. 

A rather unique system guarantees this right to the parties. 
There is no permanent board or person who makes the awards, 
for experience has shown that such boards or persons often, even 
unconsciously, arrogate powers to themselves. But there is a 
panel of impartial, carefully selected arbitrators. When the par- 
ties to an arbitration proceeding have not agreed upon arbitra- 
tors, identical lists of names chosen from the panel are submitted 
to each party with instructions to cross out the names of any 
persons objected to and to number the remaining names in the 
order of preference. From these remaining names the appoint- 
ment is made. 

Arbitrators, thus appointed, serve without compensation. This 
relieves the arbitrators from any self-interest in fees or in pro- 
longing hearings to obtain them; it eliminates any possibility 
of bickering over fees; and it insures the parties against exces- 
sive fees and removes any basis for the belief that the parties 
employ arbitrators and are thus at liberty to influence them. 

Men of the highest integrity and ability have been willing to 
serve and there has been no lack of arbitrators. Among the 
distinguished men who have given their services during the 
past year have been: George Backer, Arthur L. Barnes, Paul F. 
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Brissenden, Arnold J. Brock, Alvin C. Busse, William P. Cava- 
naugh, Osmond K. Fraenkel, James F. Gifford, Herman A. Gray, 
Edwin S. Greenbaum, Leonard W. Hatch, William A. Hollings- 
worth, Martin Kortjohn, Milton P. Kupfer, Sam A. Lewisohn, 
James Marshall, John C. Pemberton, Morris S. Rosenthal, Eus- 
tace Seligman, Willard L. Thorp, J. Raymond Tiffany and 
Sidney A. Wolff. 

Men have also been found who are willing to act as impartial 
arbitrators for an industry requiring constant service, without 
compensation, thus freeing that office from self-interest. One 
such experiment is now in progress. 

The impartiality and integrity of the arbitrators is especially 
safeguarded. First, they are put on the panel only after careful 
investigation. Second, the parties have the right of choice and 
may investigate an arbitrator’s record fully before accepting him, 
which many parties do. And, third, there exists the right of 
challenge during a proceeding under which an evidently biased 
arbitrator can be removed and the vacancy filled.? 


How to Arbitrate. Arbitration, as set up in the Tribunal, is as 
simple as any other amicable proceeding. First, there must be 
an agreement to arbitrate—either a submission or a clause in 
a contract. The notice of intention to arbitrate must be served 
by one party upon the other. Then one or both parties must 
notify the Tribunal of the dispute and of the agreement to arbi- 
trate and file a copy of the latter. The Tribunal then, through 
its clerk, does all the rest—arranges for obtaining an arbitrator, 
sets the time and place of the hearing, furnishes a hearing- 
room, sends out notices and gives information. All the parties 
have to do is present themselves at the hearing with their wit- 
nesses and proofs and present their case. 


Preparation of Case. Each party prepares his own case, pre- 
sents his own proofs and exhibits and calls his own witnesses. 
He may or may not, according to his own wishes, be represented 
by counsel. Upon each party rests the responsibility of proving 
the justice of his claim to the arbitrators and upon its careful 
preparation will often depend his success. Counsel for parties 
may file briefs. The order of the proceeding is for the complain- 


*See The American Arbitrator and His Office, describing his office, duties 
and exercise of his powers. 
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ing party to present his claim and proofs, subject to questioning 
by the other party, his counsel and the arbitrators; and then for 
the defending party to follow the same procedure. Each side is, 
of course, entitled to submit proofs in rebuttal. While the presen- 
tation is formal, the proceeding is free from legal technicalities 
and court-room asperities and cross-examination. 


Costs. One of the advantages of this Tribunal, as set forth 
during its first year, is that labor arbitrations can be expeditious 
and inexpensive—expeditious, because of its method of selecting 
arbitrators and proceeding under rules, and inexpensive be- 
cause arbitrators serve without pay. This makes it possible to 
fix a nominal fee of $10 for each side for the conduct of a hearing. 

When the Association renders a continuing service during 
the year and its clause is carried in the labor contract, arrange- 
ments are made for an annual retainer equal in amount from 
management and union, thus eliminating case fees. This amount 
varies with the importance and extent of the organizations 
covered by and the services performed under the contract. 


Certificate of Inquiry. Sometimes, in connection with an ar- 
bitration or arising independently of it, parties need an im- 
partial inquiry made either preliminarily to making the contract 
or arising out of circumstances connected with it. In such in- 
stances the Association will request a member of its panel to 
make such an investigation, usually terminating only in a report 
of the findings and making no recommendations. The Tribunal 
then issues a certificate of inquiry embodying the findings and 
transmits it to each party. The member of the panel who makes 
the inquiry serves without compensation and the charge for 
ministerial service is the same as for a hearing. Five such in- 
quiries were conducted during the past year, upon request, and 
the findings accepted in each matter by the employers and unions 
concerned. 


What May be Submitted. Any question, difference or contro- 
versy arising out of or in connection with or relating to a labor 
contract may be submitted to arbitration. The best illustration 
of what may be submitted is to be found in a summary of the 
questions submitted. Such a summary has been prepared by the 
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Tribunal and a copy may be obtained upon request. The follow- 
ing, however, are typical of the questions submitted: 














Under what circumstances is an Employer justified in removing his 
factory to another city contrary to the provisions of his contract with 
the Union establishing the basis upon which removal may take place? 
(Docket 2211.) 

Under a labor agreement requiring that all employees who are mem- 
bers of the Union shall remain in good standing, must the Employer, 
under the terms of the contract, discharge five men when they refuse 
or neglect to pay their dues and, if so, on what grounds? (Docket 2324.) 

Does the transfer of an employee from one department to another 
destroy seniority rating, or is seniority still determined by length of 
employment in the store? (Docket 2330.) 

Under an agreement granting employees one week’s vacation with 
pay, are those employees who qualify for the vacation but who are 
laid off before the arrival of the vacation period entitled to a week’s 
pay? (Docket 2335.) 

Does the Union have the sole right to interpret the term “good- 
standing” and, over the protest of Employer, demand the discharge 
of a dues-paying member charged with infractions of Union rules? 
(Docket 2366.) 

Is an Employer required to lay off all non-Union men before any lay- 
offs of Union members, under an agreement providing that no division 
of work shall occur until non-Union men are laid off, with due regard 
to an efficient staff? (Docket 2370.) 

Are piece workers entitled to an increase in pay due to a change 
in material, or is the longer time required a temporary condition due 
to unfamiliarity with the new method? (Docket 2382.) 

When are employees “Permanent” and when are they “Seasonal” or 
“Temporary” and what are their respective rights under an agreement 
calling for equal division of work among Union members? (Docket 
2409.) 

When an even number of Union and non-Union employees are laid 
off, in accordance with the terms of an open-shop agreement, and later 
two vacancies occur, is Employer required to reinstate two Union 
members or may he divide the jobs between Union and non-Union 
employees? (Docket 2424.) 

Was Employer justified in rescinding a wage increase granted at 
the time of signing agreement with the Union, in view of Union’s failure 
to put into effect uniform wages and hours throughout the industry? 
(Docket 2451.) 

Does the stagger system of lay-offs of Union and non-Union workers 
violate a provision of Employer’s contract with the Union, whereby non- 
Union men must be laid off before any division of work occurs? 
(Docket 2471.) 

Did Employer act within his rights in discharging three Union 
members for refusal to work overtime when the employees based such 
refusal on a Union rule of “no overtime while Union men are laid 








The Arbitration Journal 





off,” which rule, however, was not included in the labor agreement 
between Union and Employer? (Docket 2512.) 

In a dispute concerning wage increases, are piece-rate workers en- 
titled to an increase in pay in view of capital investments and im- 
provements made by the Employer, which have resulted in a larger 
output and increased workers’ earning capacity under the prevailing 
rate? (Docket 2522.) 

Under an agreement to reconsider wages after a certain period, are 
employees entitled to an increase if business conditions are less favor- 
able than they were at the time of the signing of the contract and, if 
so, to what extent shall the wage scale of competitors’ workers deter- 
mine the question of an increase? (Docket 2539.) 

Is the fact that the Employer has closed one of his two retail stores, 
due to bad business, and is consequently free to devote his full time to 
his remaining store, sufficient justification for the dismissal of a sales- 
man? (Docket 2550.) 


Territorial Scope. While the arbitrations held in the Tribunal 
have been largely confined to such cities as New York, Phila- 
delphia, Camden, Boston, Los Angeles, Cincinnati and others, 
the Tribunal is national in scope and its rules can be applied in 
any locality. Many of the contracts that carry its clause are 
nation-wide in their operations and the Tribunal is prepared to 
render service under them. 


Appeals. The labor contract is still in its infancy. It is often 
vague, crude, indefinite and incomplete. It has been, and pre- 
sumably will be for some time to come, drawn with less skill 
than a commercial contract. It is also a more human document, 
full of irreconcilable statements. Therefore, rules for the arbi- 
tration of disputes arising under it must be less strict than in 
commercial arbitrations. Two instances will illustrate the point: 
Under the Rules of the Tribunal, hearings can more readily be 
reopened than in commercial arbitrations, and appeals may be 
more often provided for, thus permitting a rehearing before dif- 
ferent arbitrators. Also, special or additional rules necessary 
for any particular adjudication can be adopted by the Committee 
at the request of the parties. 


Legal Proceedings. Arbitrations conducted in the Voluntary 
Industrial Arbitration Tribunal are legal proceedings whenever 
the arbitration law under which they have been held makes the 
arbitration agreement legally valid and the award legally en- 
forceable. By a legal proceeding is meant that the submission 
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or clause is made out in the form provided for by law, the pro- 
ceeding is held in accordance with that law and the award is 
rendered in conformity with it. Furthermore, parties agree that 
the award shall be final and binding and that it may be entered 
as a judgment in the court having jurisdiction. 

This is not compulsory arbitration, as some industrialists and 
unions assert, for neither side imposes anything upon the other. 
No contract need contain such a clause. But once a contract is 
willingly entered into, the standards established in both honor 
and law, for the observance of contracts, are expected to prevail. 
In all of the cases submitted during its first year, they have 
prevailed. 


Standard Clauses. It is much too early in the experiment to 
determine what a standard arbitration clause in a labor contract 
should be. They still have to be varied in accordance with the 
viewpoint of the parties and the particular needs of the indus- 
trial set-up. The following are given as typical of the simpler 
and more concise forms in use: 


Any dispute, claim or difference arising out of or relating to this 
agreement, or the breach thereof, shall be submitted to arbitration 
under the Industrial Arbitration Rules, then obtaining, of the American 
Arbitration Association. 





In the event the dispute shall not have been satisfactorily settled 
in the manner outlined above [grievance committee of the Union and 
representatives of the Company], the matter shall then be referred to 
one or more impartial arbitrators, to be appointed by mutual agreement 
of the parties hereto. If the two parties fail to agree upon the choice 
of an arbitrator or arbitrators, then either party may request in writ- 
ing to the other party that the matter be submitted to arbitration under 
the Industrial Arbitration Rules, then obtaining, of the American Arbi- 
tration Association. Such arbitration proceedings may be initiated after 
ten days from the date of mailing of such request. The decision or award 
in arbitration shall be final and binding on all parties. The expenses 
of the arbitration proceeding shall be paid jointly by the Company and 
the Union. 





In the event that the parties hereto shall be unable to adjust and 
dispose of any complaint or grievance by agreement, the parties hereby 
agree to arbitrate all alleged violations of this agreement, provided, 
however, that there need be no arbitration of any matter referred to in 
paragraph 9 hereof relating to the management of the business by the 
Company, other than the alleged abuse of such powers. 
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The party desiring arbitration shall so notify the other party hereto 
in writing within 10 days after the failure to adjust and dispose of 
such matter by agreement .... and shall also notify the American 
Arbitration Association specifying the matter to be arbitrated and re- 
questing the latter to select a single arbitrator in accordance with its 
rules, but within 7 days thereafter. 

As promptly as practicable the arbitrator so selected shall hear and 
determine the controversy and his decision (including any decision as to 
reinstatement and/or back pay for time lost) shall be final and binding 
upon all parties. One-half of the cost of all arbitration proceedings 
shall be paid by the Company and the other half by the Union. 





Any controversy or claim arising out of, or relating to, this contract 
or the breach thereof, shall be settled by arbitration, in accordance with 
the rules, then obtaining, of the American Arbitration Association, and 
judgment upon the award rendered may be entered in the highest court 
of the forum, State or Federal, having jurisdiction. The procedure for 
such arbitration shall be as follows: 

Either party may demand such arbitration in writing, which demand 
shall include the name of the arbitrator appointed by it. Within three 
days after such demand, the other party shall name its arbitrator, or 
in default of such appointment, such arbitrator shall be named forth- 
with by the Arbitration Committee of the American Arbitration Associa- 
tion. The two arbitrators so appointed shall select a third within a 
period of five days, from a panel submitted to them by the Arbitration 
Committee of the American Arbitration Association, and in lieu of their 
agreement upon such third arbitrator, he shall be appointed by the 
said Arbitration Committee. The hearing shall be held on two days’ 
notice and shall be concluded within fourteen days unless otherwise 
ordered by the arbitrators. The award of the arbitrators shall be made 
within seven days after the close of the submission of evidence. An 
award agreed to by a majority of the arbitrators so appointed shall 
be binding upon both parties, during the period of this agreement, and 
judgment upon such award may be entered by either party in the highest 
court of the forum, State or Federal, having jurisdiction. 


Organizations using the Tribunal. Although the names of par- 
ties appearing in cases submitted to the Tribunal or details which 
would make their identification possible are not made public with- 
out the parties express consent, it may be mentioned that among 
the organizations which are using contracts referring to the 
American Arbitration Association and its Industrial Arbitra- 
tion Tribunal, or have submitted cases for settlement, are the 
following: 

Unions: Actors’ Equity Association; American Federation of 
Hosiery Workers; American Federation of Radio Artists ; Ameri- 
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can Guild of Musical Artists; International Brotherhood of Pulp, 
Sulphite and Paper Mill Workers; International Brotherhood of 
Teamsters, Chauffeurs, Stablemen & Helpers of America; Inter- 
national Fur Workers’ Union; National Maritime Union; Retail 
Hat and Furnishing Salesmen’s Union; Screen Actors’ Guild; 
Shoe Rebuilder and Orthopedic Workers’ Union; Steel Workers’ 
Organizing Committee; Textile Workers’ Organizing Committee ; 
Theatrical Managers, Agents and Treasurers; United Automo- 
bile Workers of America (New England) ; United Mine Work- 
ers of America; United Optical Workers’ Union; United Shoe 
Workers of America; United Wholesale and Warehouse 
Employees. 

Management: National Broadcasting Company, Columbia 
Broadcasting System, Standard Oil Co. of New Jersey (tanker 
group and radio operators division), Washburn Wire Company, 
Spencer Kellogg & Sons, Cheney Brothers, Davega-City Radio, 
Inc., Associated Men’s Wear Retailers of New York, the leading 
motion picture producers, the theatrical producers of New York 
City and the Metropolitan Opera Association. 


Independence of Tribunal. During the first year there has been 
some confusion as to the relationship between the Association 
and the Voluntary Industrial Arbitration Tribunal. It is this: 

The Association authorized its establishment, provided its rules 
and facilities and a clerk, set up the Panels and named the Arbi- 
tration Committee. There its functions ceased, for the Asso- 
ciation itself is not a tribunal and does not act as arbitrator. 

The Tribunal itself consists of the arbitrators selected by the 
parties. These arbitrators are in sole charge of the proceeding, 
for it is they who apply the rules and make the award. No di- 
rector, officer or member of the Association is aware that an 
arbitration is being held; he has no access to the records with- 
out the consent of the parties, nor does he know what arbitrators 
are sitting. In other words, the actual arbitration, once it is 
placed in the hands of the arbitrators, cannot be influenced by the 
Association in any way. 


Character of Tribunal. Such a tribunal, set up by the will of 
the parties and operated only at their pleasure, is of necessity 
non-partisan and non-political in character. It is also wholly 
impartial in its deliberations and decisions, for neither party 
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would agree to grant an advantage to the other. The Tribunal 
is also non-profit-making, the fees being fixed on the basis of 
estimated costs for each proceeding, plus an overhead for the 
maintenance of the machinery. While the parties may avail 
themselves of the arbitration law, when applicable, to enforce 
legally the arbitration agreement and award, the Tribunal itself 
is operated independently of the judicial system and there is no 
statutory law or order authorizing its establishment. 

To insure the impartial and non-partisan character of the Tri- 
bunal and to assist in the direction and control of its administra- 
tive affairs, the Association has set up an Advisory Committee 
on Industrial Arbitration, representing labor, management and 
the public. A. D. Whiteside is chairman of the Committee, the 
personnel of which also includes: George W. Alger, John B. An- 
drews, Dorothy S. Backer, Louis B. Boudin, C. S. Ching, Evans 
Clark, William C. Dickerman, Mary E. Dreier, Herman A. Gray, 
Milton Handler, William J. Mack, George Meany, Benjamin H. 
Namm, Anna M. Rosenberg, Frank H. Sommer, Sidney A. Wolff 
and Burton A. Zorn. 

It should be clearly understood that the Tribunal does not 
solicit labor cases nor take measures to bring them within its 
domain; for it has no power in itself or through its own organi- 
zation or rules to acquire any competency with respect to per- 
sons, except as those persons, upon their own initiative and by 
their own actions, confer authority voluntarily upon the Tri- 
bunal. Its competence is, therefore, precisely co-extensive with 
the power thus conferred. The Tribunal is nothing more than 
arbitral machinery that is inactive until the parties themselves 
clothe it with authority to act for them. In this respect the 
Tribunal differs from other judicial machinery ; for neither party 
can summon the other to appear before it; they must both agree 
in writing to come before it together. 

One of the distinguishing features of the Tribunal is the im- 
portance which it attaches to the exhaustion of such ancillary 
remedies as negotiation, conciliation and mediation, for these, 
aside from giving the parties the opportunity to state their 
claims in more reasonable terms, avoid the expense and the com- 
parative harshness of submitting evidence and of accepting an 
award. So firmly does this belief obtain in the Tribunal that 
even when the dispute is submissible, the Rules authorize the 
Arbitration Committee to inquire whether these possible reme- 
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dies have failed before the matter is accepted for arbitration. 
For the Committee, under the Rules, must be satisfied that they 
have failed. Calling the attention of this rule to the parties has 
resulted, in some instances, in their making a final and success- 
ful effort to effect their own settlement. 

This Tribunal is, in no sense of the word, in competition with 
national, state or local boards of mediation; first, because it does 
not undertake to settle strikes or mediate differences; and, sec- 
ond, because it is a voluntary, optional system supplementing 
and facilitating systems set up by governments, so parties may 
have a choice of the kind of settlement they wish to use. 


Conclusion. It is too early in this particular experiment to 
generalize or to forecast concerning the future course of indus- 
trial arbitration or what type will survive as the best adapted 
to the maintenance of industrial peace. 

It is not too early, however, to point out that what is most 
needed in the United States is a comprehensive study of the dif- 
ferent types of amicable settlement now being resorted to, with 
a careful comparison and evaluation of their respective merits 
and experiences, with a view to evolving eventually the stand- 
ard proceeding best adapted to the settlement of labor contro- 
versies. Nor is it too early to include in instruction and general 
education more precise information concerning these experiments 
and methods. 

For the Tribunal, its plan is to continue, with the joint co- 
operation of industry and labor, slowly and steadily over another 
year, experimenting, conferring, inquiring, comparing and other- 
wise making its own small contribution, in a vastly complex 
subject and a highly unsettled field, toward discovering the final 
highway to industrial peace. 





NOTES AND COMMENT 


Radio Artists and Sponsors Sign Arbitration Pact. A threatened 
strike of the six thousand members of the American Federation 
of Radio Artists was averted on February 2, when an agreement 
was concluded between the Federation and the Committee for 
Advertisers of the American Association of Advertising Agen- 
cies, representing about 75 per cent of the sponsors of com- 
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mercial radio productions on the radio stations of the National 
Broadcasting Company, Columbia Broadcasting System and the 
Mutual Broadcasting System. The terms of the agreement are 
embodied in the “Code of Fair Practice for Commercial Broad- 
casting Minimum Terms and Conditions for Radio Artists”, 
which became effective February 12, 1939, and continues for a 
period of two years. 

The Union had made preparations to call a strike of its mem- 
bers if a contract had not been negotiated at the conference, 
which was called on January 28, “to continue without recess” 
until a conclusion was reached. Mrs. Emily Holt, Executive 
Secretary of the American Federation of Radio Artists, repre- 
sented Federation members, and Chester L. LaRoche, president 
of the advertising agency of Young & Rubicam, served as chair- 
man of the Committee for Advertisers. 

Arbitration of disputes is provided for during the life of the 
contract by an agreement “to submit all questions relating to 
wages and working conditions affecting live commercial broad- 
casts not covered by this agreement and Code, as well as any 
controversy or dispute between AFRA and (Producer) arising 
with respect to this Code or the interpretation or breach thereof. 
Such arbitration shall be conducted under the rules, then obtain- 
ing, of the American Arbitration Association. ... . a4 

The General Schedule of Rules also provides for the arbitra- 
tion of any controversy or claim between any Producer and any 
member of AFRA, under the same rules. 


Textile Workers’ Labor Agreements Include Arbitration. Labor 
agreements affecting 12,000 textile employees of the Lawrence, 
Mass., Skowhegan, Maine, and Dover, N. H., mills of the 
American Woolen Company have been signed by the Company 
and the Textile Workers’ Organizing Committee of the C. I. 0O., 
and became effective on February 1, 1939. In announcing the 
agreements, which run for one year and will be automatically 
renewed each succeeding year in the absence of notice to the 
contrary from either party, the Company said: 

“The agreements call for a forty-hour week for productive 
workers, a share in the work arrangement among the regular 
employees and the establishment of arbitration machinery for 
the settlement of disputes. It is provided that there will be no 
strikes or lockouts during the life of the agreement, thus elimi- 
nating the waste and tragedy of industrial warfare.” 
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American Guild of Musical Artists Announces Five-Year Contract. 
Bringing to a friendly conclusion negotiations which have been 
carried on for some months, the American Guild of Musical 
Artists (an affiliate of the Associated Actors and Artistes of 
America) and the Columbia Concerts Corporation, Artists Ser- 
vice of the National Broadcasting Company, Community Con- 
certs Corporation and Civic Concert Service, Inc., announced 
on March 31 the signing of five-year contracts with respect 
to the relationship of concert and opera singers and their mana- 
gers. The contracts, which will be held in escrow pending the 
closing of certain negotiations now proceeding in Hollywood, 
also limit commissions and provide for the establishment of 
joint advisory committees and for the arbitration of disputes 
under the auspices of the American Arbitration Association. 


No-Strike Agreement for Washington’s Low Cost Housing. A “no- 
strike” agreement recently concluded between the Alley Dwelling 
Authority of the District of Columbia and the Washington Build- 
ing and Construction Trades Council, affiliated with the Ameri- 
can Federation of Labor, guarantees that work on the former’s 
projects will not be stopped because of jurisdictional disputes 
and that wage rates in effect at the start of the project will be 
continued. The agreement has received wide commendation in 
Washington as insuring the stabilization of wages and a speedy 
completion of low-cost housing projects. 

During four years of alley reclaiming and building in the 
District of Columbia, the Washington Evening Star points out 
in a recent editorial, the relations between the Alley Dwelling 
Authority and the local building trades council have been 
friendly. By submitting plans and specifications in advance to 
the Council for the purpose of having the latter point out pos- 
sible causes for jurisdictional disputes, the A.D.A. has avoided 
controversies of a serious nature, and labor has reciprocated by 
occasionally pointing out possible savings in construction costs. 


Edward P. Mulrooney Named Impartial Chairman of the Hotel 
Industry. One of the provisions of the agreement reached early 
in the year between the Hotel Association of New York City 
and the New York Hotel Trades Council,’ called for the naming 
of an impartial arbitrator for the industry. Edward P. Mul- 


1See Vol. 3, Number 1, p. 49. 
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rooney, former State Commissioner of Correction, has been 
selected by the two groups to fill this post and recently assumed 
his new duties. The first case to come before Mr. Mulrooney con- 
cerned a difference between the management of the Hotel Lincoln 
and a number of its employees. Following a hearing before the 
impartial arbitrator, the differences were disposed of and an 
agreement was signed at the end of the hearing. 


U. S. Labor Relations Outgrowing Kindergarten Stage. Discussing 
“Mediation and Arbitration in Labor Disputes” before a meet- 
ing of the Women’s National Republican Club on March 6, the 
Rev. John P. Boland, Chairman of the New York State Labor Re- 
lations Board, said that although labor relations in this country 
are still in the “kindergarten stage”, there are signs of approach- 
ing maturity and within the next few years we may reach the 
same conclusion as England, where the principle of collective 
bargaining is readily accepted because “it is good business”. 
Compulsory arbitration as practiced in some foreign countries 
is not desirable here, Father Boland said, because under such a 
system the arbitrator takes the place of the judge, and if that in- 
dividual is a government official, there is a “dangerous interven- 
tion of the rights of those who toil’’. 


New York Clothing Industry Celebrates Fifteen Years of Peace. 
Fifteen years of freedom from labor strife in the men’s clothing 
industry in New York was celebrated at a dinner at the Hotel 
Biltmore on February 9, arranged by the New York Clothing 
Manufacturers’ Exchange, Inc., to mark its organization fifteen 
years ago to deal collectively with the Amalgamated Clothing 
Workers of America. At that time, said Julius H. Levy, execu- 
tive secretary of the Exchange, arbitration machinery was es- 
tablished and has functioned continuously ever since, and at no 
time has any difference or dispute arisen between management 
and labor in the industry which the arbitration machinery has 
not been able to adjust to the satisfaction of both parties. 


Burton A. Zorn Resigns from State Labor Relations Board. The 
resignation of Burton A. Zorn as general counsel to the New 
York State Labor Relations Board was announced on February 
26 by the Chairman of the Board, who paid Mr. Zorn a tribute for 
his outstanding work as head of the Board’s legal staff since its 
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formation in July, 1937. Mr. Zorn, a member of the Law Com- 
mittee of THE ARBITRATION JOURNAL, resigned his post to resume 
private law practice. 


Reports of Labor Relations Agencies. THE JOURNAL has received 
a number of annual and special reports of national, state and 
local agencies in the field of labor relations. They present in- 
teresting facts and indicate interesting trends concerning peace- 
ful change in industrial relations. Space limitations permit only 
a brief summary of these reports. 

Newark Labor Relations Board. The Board began to function 
on October 1, 1937, and is composed of 10 members representing 
Management (Michael V. Bonomo, Peter A. Smith, William J. 
Wells) ; Labor (William J. Carney, Harry L. Cullen, Agnes 
Fahy) and the Public (Arthur W. Hardy, Rabbi Leon S. Lang, 
Dr. Jonas J. Lewis, Professor William L. Nunn). The Report 
states that in 95 per cent of the cases coming before the Board, 
the Director has been able to find a solution by means of con- 
ferences between himself and the contending parties. The 
definite policy of the Board is to mediate whenever it is possible 
and to encourage mediation even in the course of arbitration 
proceedings. During its first year 54 disputes were disposed of 
by mediation, involving wages and hours, recognition, discrimi- 
nation and closed shop issues. 

New York State Board of Mediation. The second annual report 
of the Board for the year ending December 31, 1938, reports no 
particular change or new development in its work, except that 
interest in the value of mediation has been stimulated and 
both management and labor disclose a growing desire to resort 
to mediation before a crisis in labor relations is reached, the 
past year showing an appreciable decline in the number of 
strikes and industrial disputes. During the year the Board ac- 
cepted 223 matters for mediation, of which 192 were disposed of. 
During the same period, 237 cases were accepted for arbitration, 
212 being disposed of by awards, 11 by mediation after sub- 
mission and 14 were settled by the disputants themselves. 

National Labor Relations Board, Second Regional Office. The 
Second Region, of which Mrs. Elinore M. Herrick is Regional 
Director, comprises the states of New York, New Jersey and 
Connecticut. Mrs. Herrick’s report for the period from 1935 
through 1938 stresses a marked improvement in employer-em- 
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ployee relations as a result of activities of the Board, with com- 
pliance with the law replacing bitter court fights. The New 
York Regional Office has handled 21 per cent of the total cases 
handled by the other 21 Regional Offices and its experience, there- 
fore, is considered significant. Mrs. Herrick’s report ends with 
this statement: 

“Often the management will balk at submitting the grievance to 
arbitration, claiming that to do so impairs its proper disciplinary 
power. Sometimes the union will reject that proposal or refuse to 
invoke the machinery of the contract. But our job in this type of case 
is to show both parties how to get the fullest benefits from their con- 
tractual relationship, thus effectuating one of the prime purposes of 
the National Labor Relations Act, to ‘encourage practices fundamental 
to the friendly adjustment of industrial disputes arising out of differ- 
ences as to wages, hours or other working conditions’.” 

National Mediation Board. The fourth annual report of the 
National Mediation Board affords interesting information re- 
garding labor relations in the air line industry, the employees of 
which were made subject to the Railway Labor Act in 1936. The 
year 1937-38 witnessed the first mediation of a dispute involving 
an air carrier and its employees by the Board and three cases 
were settled in the course of the year, two involving the craft 
or class for air-line mechanics and one of air line pilots. 

Pennsylvania Department of Labor and Industry. Under the 
Pennsylvania Labor Relations Act, the State Labor Board does 
not have authority to arbitrate or mediate labor disputes. The 
Department of Labor and Industry, however, maintains a 
Bureau of Mediation, and its duties and those of the Labor Re- 
lations Board are set up with a very clear line of demarcation 
by the Mediation Bill passed by the Legislature in 1937. 

Reporting a decrease in the number of strikes and labor dis- 
putes in 1938, as compared with 1937 (in which year there 
occurred the highest number on record), the Biennium Report 
for 1937-1938 states that a total of 312 disputes, involving 83,339 
persons, were reported to the Bureau in 1938. The report further 
discloses that while the Bureau was successful in its mediation 
efforts in 76 cases and 37 cases were referred to the State or 
National Labor Relations Boards, in only one case did the Bureau 
exercise its power to arrange for the arbitration of a dispute. 

Toledo Industrial Peace Board. The Board, a voluntary agency 
for adjusting labor controversies, was set up in 1935, largely 
through the efforts of Edward F. McGrady, former Assistant 
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Secretary of Labor. During 1938 the Board disposed of 74 dis- 
putes, involving 12,363 workers. In 6 cases the Board was 
successful in preventing a stoppage of work despite the fact 
that a strike vote had already been taken and in 6 disputes the 
Board assisted in settling strikes which were in progress. 

Wisconsin Labor Relations Board. The Board began to func- 
tion on April 22, 1937, although forty-four years ago Wisconsin 
created a State Board of Conciliation and Arbitration. Both 
mediation and arbitration are included among the Board’s func- 
tions and are encouraged by the Wisconsin Labor Relations 
Act of 1937. Arbitration is entirely voluntary, but once both par- 
ties have agreed to arbitrate, they are bound to accept the de- 
cision. The law contemplates two different methods of arbitra- 
tion: one by the Labor Relations Board and the other by special 
board set up for each particular dispute, according to the desire 
of the parties or the provisions of their agreement. 

The Board’s report for nineteen months ending November 30, 
1939, states there has been a gratifying increase in the number 
of cases submitted to arbitration in Wisconsin and that a very 
large percentage of labor agreements in the state contain provi- 
sions for arbitration of disputes. During the above period, 38 
cases were disposed of by arbitration and 588 matters, involv- 
ing 111,496 workers, settled by mediation. 





INDUSTRIAL ARBITRATION AWARDS 


Does the Employer have the right, under its labor agreement 
with the Union, to change or establish work assignments, and 
did the Union violate the agreement by threatening to suspend 
work if assignments were changed? 


The Company and the Union entered into a labor contract on 
June 1, 1938, which provided there should be no suspension of 
work on account of differences pending arbitration by machinery 
set up in the contract. At the time the contract was negotiated 
the Company rejected a clause proposed by the Union providing 
that, during the term of the agreement, there should be no in- 
crease in machine assignments or tasks, nor any speeding up of 
work or per capita volume except with the written consent of 
the Union. 

Later differences arose between the Employer and the Union 
over the desire of the former to make certain changes in work 
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assignments, as a result of which a committee of the Union, with 
the latter’s approval, threatened to suspend operations if existing 
work assignments or rate of operation were increased. Three 
questions were subsequently submitted to a board of arbitrators: 


1. Did the Union violate its contract by threatening to suspend work 
if work assignments in certain manufacturing operations were changed 
by the Company? 

2. Has the Company, under the existing contract, the right to estab- 
lish work assignments? 

3. Is the work assignment established by the Company for the 
finishing machines excessive? 


The Company contended that the threat of the Union to suspend 
operations was tantamount to a strike and a violation of the 
contract, and the refusal to perform the tasks assigned a denial 
of the company’s right to exercise a proper and normal function 
of management. The Union, on the other hand, stressed the fact 
that no actual suspension had occurred and argued that the 
Company sought excessive latitude, in view of the fact that 
membership in the Union is voluntary. 

Concerning the second question, the Union argued that noth- 
ing in the contract permits the Company to increase assign- 
ments or tasks or to speed up work without its assent or a 
decision by an arbitration board; that such a demand by the 
Company constituted an attempt to break down existing rates 
or pay, and that increase in production should be accompanied 
by increases in pay. 

The arbitrators decided: 


1. While not having broken the letter of the agreement, the action of 
the Union committee in threatening to suspend work was violative of 
the spirit of the contract, the proper procedure having been to continue 
work and invoke the arbitration machinery provided for in the contract; 

2. There is no provision in the contract voiding or annuling the right 
of the Company to establish work assignments or to make adjustments 
in its mechanisms and machine speeds, and in the absence of explicit 
limitation upon the management it retains the right to initiate such 
changes, provided they do not controvert nor impair the terms of the 
agreement. 

This, however, does not absolve the Company from its responsibility 
of giving force to the spirit of the contract by consulting, discussing 
and negotiating with the Union over such changes. In agreeing to 
Section 6 of the contract [machinery for adjustment of grievances] both 
parties have relinquished certain traditional rights: the Union, its 
right to strike; the management, its right to make a final decision on 
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matters affecting the employment relationship. If plant efficiency and 
the competitive position of the management are to be maintained, this 
necessitates a careful and prompt following of the procedure established 
in the contract for the settlement of disputes which may arise. 

3. The arbitrators declined, in the absence of a series of objective 
time studies, to pass upon the proper speed for the operation of finish- 
ing machines, which question they are willing to arbitrate on condition 
that an engineering time study is made under their supervision, at the 
expense of both sides. 





Was the Employer’s so-called “sale” of its milk routes to em- 
ployees and other individuals, as “distributors”, and the dis- 
charge of those employees who refused to purchase their routes, 
a violation of its labor contract with the Union? 


The Employer, a Brooklyn dairy engaged in the business of 
purchasing and selling milk and dairy products through whole- 
sale and retail routes, entered into a contract with the Union on 
June 15, 1938, relating to hours, wages and working conditions 
and providing for a closed shop. On its 45 retail routes the 
Company employed “route salesmen” having specified routes 
which they were required to serve. 

Towards the latter part of November, 1938, the Company, 
claiming that the retail routes were being operated at a loss, 
decided to dispose of them and advertised them for sale. Unsuc- 
cessful in this attempt, the Company then offered the routes to 
the men who had been operating them. An agreement was 
worked out, providing, among other things, that purchase price 
was payable by a certain formula within two years; that dis- 
tributor was not to sell his route without first offering it to the 
Company, and that all products carried on the truck of distribu- 
tor were to be purchased exclusively, at fixed prices, from the 
Company. Milk trucks, bottles, stationery, etc., still bore the 
Company’s name. 

Approximately 32 route salesmen signed these contracts and 
remained in business relations with the Company. Sixteen, how- 
ever, refused to agree to purchase their routes and lost their 
positions. As a result of the controversy which arose between 
the Company and the Union, an agreement was signed on Janu- 
ary 3, 1939, to submit the differences to a board of three arbi- 
trators; Benjamin Marvin (designated by the Company), James 
J. Bambrick (designated by the Union) and Sidney A. Wolff, im- 
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partial chairman. The issues submitted to arbitration were as 
follows: 


Was the sale by the Company of certain of its milk routes to employees, 
and to certain individuals other than employees, a violation of its 
contract with the Union; and if so, what damages have been sustained 
as a result by the Union and by each of its members on whose behalf 
claim was made. Further, if sale is found not to be a violation, will 
it be a violation of the contract if the Union refuses to permit its 
members to load or unload the trucks of purchasers of routes? 


At the hearing before the arbitrators, it was the contention of 
the Union that the making of these so-called “distributor con- 
tracts” was but a subterfuge by the Company to avoid its obli- 
gations under the Union contract, and that this action constituted 
a violation of the agreement. On the other hand, the Employer 
contended that nothing in the contract with the Union prohibited 
it from making these “distributor agreements”; that it had an 
absolute right to dispose of the routes, and that the arrangement 
was not a subterfuge, since it decided to dispose of these routes 
only because they were being operated at a loss. 

In a majority award (Mr. Marvin dissenting), the arbitra- 
tors decided that the acts complained of constituted a violation 


of the labor contract by the Company, and awarded damages 
to the discharged employees in the amount of their average 
weekly earnings from the date of their discharge to the date 
of the award, at which time the Company is required to abandon 
its set-up of distributors and reinstate the discharged men in 
its employ. 





May the Employer demand that Union members pass through 
a picket line of a striking sister Union in order to perform their 
duties under a labor contract? 

A controversy arose at the Encinal Terminal, in San Fran- 
cisco, between the Employers (Waterfront Employers’ Associa- 
tion of the Pacific Coast) and the Union (International Long- 
shoremen’s and Warehousemen’s Union, Local No. 1-10), fol- 
lowing the Union’s refusal to disregard the picket line estab- 
lished at the Terminal by a union of ship clerks and checkers 
who were engaged in a labor dispute with the managers of the 
terminal. Following a refusal of their demands, the Employers’ 
Association, in accordance with their agreement of October 1, 
1938, demanded arbitration of the dispute by Wayne L. Morse, 
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Arbitrator for the Port of San Francisco, appointed by the 
Secretary of Labor. 

The issue involved in the arbitration was: Does the agreement 
of October 1, 1938, obligate and require the longshoremen to go 
through the picket line of the ship clerks and checkers and 
perform longshore work at the terminal as ordered by the 
Employers? 

It was the decision of the arbitrator that under the agreement 
the Union is not compelled to pass through the picket lines of its 
sister Union. The work of the clerks and checkers is of such a 
nature that it is necessary for them to work alongside of long- 
shoremen. Therefore, during the course of the strike, the long- 
shoremen would be put in the position of working with strike- 
breakers—a condition not conducive, in the arbitrator’s opinion, 
to peace or safety upon the dock. When conditions of work be- 
come unsafe, as is usually the case when a strike condition exists 
or when workers would be required to run a picket line in order 
to perform their work, it cannot be said that a stoppage of work 
on the part of the longshoremen would be in violation of their 
agreement. “One of the cardinal principles of unionism”, said 


the arbitrator, “is that a union will not permit itself to be used 
as a means of breaking the strength of another union which is 
out on strike”, and in this instance the agreement did not imply 
that longshoremen would be expected or required to go through 
what has been termed in this case a legitimate picket line. 
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SOVIET COMMERCIAL ARBITRATION 
BY 
JOHN N. HAZARD { 


ARBITRATING 362,000 cases in 1937 involving claims totalling 
3,700,000,000 rubles,' the system of state commercial arbitration 
in the Soviet Union has won for itself general respect among 
Soviet administrators. Organized in its present form only in 
May 1931,’ the tribunals have been rapidly developed to meet 
needs of the government in perfecting a system of economic ac- 
counting for state industrial and trading organs. Jurisdiction 
of the tribunals has been broadened as their effectiveness in main- 
taining economic control has become apparent. 

“State arbitration” has come to mean only that system of tri- 
bunals which deals with property disputes arising between state 
institutions, enterprises and organizations, each of which is 
under the supervision of a different People’s Commissariat. To 
settle disputes between enterprises within the family of a single 
Commissariat there is a special arbitration tribunal created by 


* This section is concerned primarily with the economic aspects of inter- 
national peace and the functioning of international economic peace ma- 
chinery and with its coordination with activities within States, as presented 
in the American Commercial and Industrial Sections, and the corresponding 
activities in other nations as set forth under Foreign Arbitration. 

+ Member of the New York Bar. Moscow Juridical Institute, 1934-37, 
as agent of the Institute of Current World Affairs. 

1 See F. Goloshchekin, The Work of State Arbitration for 1937, Arbitrazh, 
No. 7, p. 4 (1938). 

2 Decree of May 3, 1931, Collection of Laws, U. S. S. R. (1931), I, No. 26, 
art. 203. 
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and responsible to the Commissar.* Also excluded from the juris- 
diction of “state arbitration” are disputes involving foreign firms 
or shipping in Soviet waters. For these situations there are 
special tribunals.* 

The “state arbitration” tribunals were not the first mani- 
festation of arbitration procedure after the Revolution of 1917. 
As early as 1918,° arbitration tribunals were created for settling 
disputes between private individuals. With the introduction of 
the New Economic Policy in 1922 there appeared private arbitra- 
tion commissions in the new commerce exchanges for private 
enterprise. State control was preserved in that agreements to 
arbitrate were subject to notarial approval, and awards could 
be enforced only after having been sanctioned by People’s Courts. 
With the passing of the short N. E. P. period of controlled pri- 
vate economic activity, these private arbitration commissions 
disappeared. 

As private enterprise decreased, economic activity was cen- 
tered in the hands of state industries and organizations of the 
“socialized sector.” Disputes within the “sector” went before 
the usual courts until 1931, but at that time it was decided that 
problems involved when both parties were state economic en- 
terprises were different from those met when private individuals 
were concerned. As the system of contracts was evolved to im- 
plement the state planning commission’s general economic plan,® 
it became apparent that the state arbitration tribunals could 
serve not only to untangle disputes after failure of performance 
but could be of even greater service if called in before failure. 
They were asked to enter the picture even before a contract 
was executed so as to determine just what line of action on 


3 Decree of April 26, 1935, Collection of Laws, R. S. F. S. R. (1935), 
No. 18, art. 136. 

4Law on arbitration under the All-Union Chamber of Commerce, dated 
June 17, 1932, Collection of Laws, U. S. S. R. (1932), I, No. 48, art. 289. 
For discussion see Vol. 1, No. 3 of THE JOURNAL at 317 (1987). Law on 
the maritime arbitration commission, dated Dec. 18, 1930, Collection of 
Laws, U. S. S. R. (1930), I, No. 60, art. 637; amended in ibid. (1933), I, 
No. 2, art. 12. 

° For a concise history of arbitration in the Soviet Union, see article on 
treteiskii sud in 3 Entsiklopediya Gosudarstva i Prava (Moskva, 1930) 
at 917. 

® For a survey of this development see the author’s Soviet Law: an Intro- 
duction, 36 Col. L. R. 1236, at 1253 (1936). 
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the part of two state enterprises would most nearly approach 
the needs of the national economy as framed in the general 
economic plan. This jurisdiction over “pre-contract” disputes 
now accounts for a large part of their activity. 

Jurisdiction of the state arbitration system is defined broadly 
to include: “All disputes over the execution of a contract, over 
the quality of goods, and also other property disputes between 
institutions, enterprises and organizations of the socialized sec- 
tor.” * Following this general statement the basic statute con- 
tinues with a section withdrawing certain classes of disputes 
from jurisdiction.’ In addition to disputes between institutions 
and enterprises within the same Commissariat, there are ex- 
cluded disputes in which the State Bank is one of the parties, or 
in which the subject matter of the dispute concerns the col- 
lection of taxes. Also excluded are disputes over the payment for 
communal services enjoyed under a lease, or claims under a con- 
tract calling for railroad or water shipment, unless this contract 
was made under the terms of a general contract providing for 
mass planned shipments. In addition to these specific exclusions 
there is a blanket exclusion of disputes otherwise falling within 
the jurisdiction of the tribunals but involving less than 1,000 
rubles. Excluded disputes go before the People’s Courts. 

Commentators deny that any theoretical principle controls 
the selection of types of disputes to be heard by a court or by 
an arbitration tribunal.® Earlier Soviet writers are being criti- 
cized for treating arbitration tribunals as differing in principle 
from a court. Writers of today consider them merely as another 
form of civil court; unique only in their special suitability to 
handle disputes of a commercial character between state insti- 
tutions.’® Strict rules of civil procedure must not be abandoned ™ 
as was suggested during earlier years by those who hoped for 
the early withering away of law as socialism was approached.” 


7 Lex cit., supra, note 2 at sec. 2. 

8 Jbid., sec. 3. Jurisdiction over disputes between collective farms was 
withdrawn by the Decree of August 27, 1937, Collection of Laws, U. S. S. R. 
(1937), I, No. 57, art. 240. 

®See Z. Shkundin, Arbitration Procedure, published as introduction to 
Arbitrazh v Sovetskom Khozyaistve (Moskva, 1936), p. 11 at 16. 

10See Z. Shkundin, Making Precise the Rules for Hearing Arbitration 
Disputes, Arbitrazh, No. 11-12, p. 2 at 3 (19388). 

11 See Z. Shkundin, ibid. 

12 For discussion of the multi-faceted problem of the withering away 
of the state and law, see the author’s Cleansing Soviet International Law 
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To ensure speed of decision and familiarity with local problems 
three classes of tribunals were created.** The Tribunal set up 
by the Council of People’s Commissars of the Union or “Federal” 
government exists solely to hear two types of disputes: where 
one of the parties ranks as an enterprise of Federal importance; 
or where each of the parties has its place of business in a dif- 
ferent one of the eleven constituent or “union” Republics. Even 
in these two types of cases the dispute must involve 50,000 rubles 
or more.** 

As a second class of tribunal there is the tribunal in the capi- 
tal city of each of the eleven constituent Republics. This tri- 
bunal is created by the Republic’s Council of People’s Com- 
missars and hears disputes in which one of the parties is of 
Republic importance or where each of the parties has its place 
of business in a different Province of the Republic. Even in these 
cases the dispute must involve 25,000 rubles. 

In each Province (whether organized as a geographical di- 
vision of the Republic or as an ethnographic, partially autono- 
mous unit) the Central Executive Committee of the Province 
creates a tribunal to hear all disputes under 25,000 rubles. Dis- 
putes excluded from any class of tribunal because of the insuf- 
ficiency of the amount involved go before the tribunal within 
whose limits they fall, regardless of the character of the parties. 

This system of three classes of tribunals bears no resemblance 
to a three-stepped court system, in that no tribunal is subject 
to the appellate jurisdiction of a higher class of tribunal. Under 
the law the decision of each tribunal is declared to be final.*® 
In fact, however, a Chief Arbitrator may suspend a decision 
and order a rehearing, or the governing body which created the 
tribunal and personally named its arbitrators may abrogate 





of Anti-Marxist Theories, 32 American J. of International Law, 244 (1938) 
or Reforming Soviet Criminal Law, 29 J. of Crim. Law and Criminology, 
157 (1988). 

18 Lex cit., supra, note 2 at sec. 4. 

14 Jurisdictional limits as set in 1931 were 25,000 rubles for the Union 
Tribunal, while claims involving less went to Republic or Provincial Tri- 
bunals, the latter being limited to maximums of 10,000 rubles. The figures 
given in the text are those of the Decision of March 4, 1938, Collection of 
Decisions and Orders, U. S. S. R. (1938), No. 8, art. 52. The change is 
said to have been made to place more of the work upon Provincial Tribunals 
as being nearer the locus of the dispute. See The Change in the Juris- 
diction of the State Arbitration (an editorial), Arbitrazh, no. 7, p. 2 (1938). 
15 Lex cit., supra, note 2 at sec. 10. 
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the award.’* This is a form of administrative appeal, and it is 
availed of as is seen by the report of the Ukrainian Republic 
which shows that in 1937 22.5 per cent of the awards in the 
Provincial Tribunals were “appealed” and about one-fourth to 
one-third of the “appeals” were held to be well founded.*’ 

The central figure of an arbitration commission is the arbi- 
trator with the deciding vote. He is chosen for each case from 
the permanent staff by the Chief Arbitrator of the tribunal."* 
A representative of each of the disputing parties must usually 
also sit on the commission. This representative should be pref- 
erably the Director of the state enterprise, although on occasion 
it may be one of his assistants.’* Experience has shown that 
pressure of administrative duties militates against appearance 
of the Director, and many of them have tried to substitute their 
legal advisers. Seeing a practice develop whereby lawyers argued 
the case, showing none of the spirit of compromise a Director 
might show, the government called for a return to the system 
provided by law. Some tribunals reacted violently to exclude 
lawyers even as consultants of Directors, and only now is there 
appearing in the Soviet press a discussion of the function of the 
lawyer as an adviser to his Director during arbitration pro- 
ceedings.?° 

Statistics show that Directors appeared in person in not more 
than one-third of the cases in the Ukrainian Republic in 1937. 
Most cases were heard before assistants." In 14.5 per cent of 
the cases heard in the whole Soviet Union during the first 
quarter of 1938, no representative appeared at all.** This pro- 
cedure has recently been sanctioned if the commission deems 
the matter sufficiently clear from the documents submitted and 
there is no dispute as to the facts.** 


16 Jbid., sec. 12. 

17See Y. Ryappo, Supervisory Practice of the Chief Arbitrators, Ar- 
bitrazh, No. 11-12, p. 10 (1938). 

18 Lex cit., supra, note 2 at sec. 6. 

19 Tbid. 

20The Meeting of the Chief Arbitrators under the Council of People’s 
Commissars of the U. S. S. R. with the Chief Arbitrators of the Union 
Republics, Arbitrazh, No. 9-10, p. 4 at 6 (1938). 

21 See Y. Ryappo, op. cit., supra, note 17 at p. 10. 

22 See op. cit., supra, note 20 at p. 6. 

28 Letter of Instruction of the State Arbitration under the Council of 
People’s Commissars of the U. S. S. R., dated April 22, 1938, Finansovoe i 
Khozyaistvennoe Zakonodatelstvo, No. 19-20 at p. 46 (1988). 
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Under the procedural rules, instigation of proceedings is not 
dependent upon the parties alone, but an arbitrator may call a 
session if he believes the economic welfare of the state demands 
it.* Arbitrators exist not only to provide a convenient refer- 
ence point for disputing parties, but to see to the fulfillment of 
the state economic plan. Perhaps the most dramatic proof of 
this aspect of their work lies in the provision of the law calling 
upon them to “signalize’” harmful practices to the responsible 
Commissariat or even to the State Prosecutor if criminal ac- 
tivity seems to be involved.» During 1937 some 4,100 cases in 
the Union were signalized to the responsible Commissariat, while 
2,127 cases were brought to the attention of the Prosecutor.” 

Execution of the award is placed in the hands of the parties 
themselves, although it must be performed within the period 
set by the arbitrator.*7 Should the decision not be executed 
voluntarily, the arbitration office enters its order at the State 
Bank for the transfer of funds under the award. The account 
of the losing party is debited automatically.** In addition to 
this action, proceedings are instigated against the responsible 
officials of the enterprise failing to perform, and they may be 
subjected to disciplinary action or even prosecution. 

Awards must be based upon the law as defined in special acts 
of the Supreme Soviet, or orders of its Presidium or Council 
of People’s Commissars, or upon the voluminous sets of instruc- 
tions of the various Commissariats.”® Reference to these laws 
must appear in the award. General principles of Soviet law 
apply when instructions give no guide. Selected decisions as 
reported in the official journal *° of the system provide a key 
to practice. 

Pervading all decisions is the rule that performance, and not 
damages alone, is the ultimate aim of any arbitration procedure. 
Under a planned economy each unit must perform if the va- 
rious aspects of the plan are to dovetail. Payment of damages, 
while helping the injured party to balance his accounts, will 
not aid the country in achieving its economic goal. In keeping 


*4 Lex cit., supra, note 2 at sec. 2. 
25 Tbhid., sec. 9. 

26 See F. Goloshchekin, op. cit., supra, note 1 at p. 11. 
27 Lex cit., supra, note 2 at sec. 11. 

*8 Ibid., at sec. 111. 

29 Tbid., sec. 8. 

8° Appearing bi-monthly under the title Arbitrazh. 
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with this principle, arbitrators seek to encourage performance 
unless it is so late in the year that the following year’s plan has 
already taken account of the failure. 

During 1937, 39 per cent of the cases in the Union concerned 
disputes over the failure to perform contracts relating to the 
delivery to trading organs of goods in broad demand.** Next 
in importance came disputes over contracts calling for the sup- 
ply of raw materials and supplies to industry. Only 9 per cent 
of the disputes concerned the quality of goods, while 9 per cent 
concerned arguments over price. Many cases concerned the 
packing of goods or the failure to return empty containers. 
Some 770 cases concerned short shipments or damages resulting 
from the inadequate functioning of the water transport system. 
Some 16,000 cases concerned contracts for the construction of 
buildings, disputes usually arising when costs exceeded prelimi- 
nary estimates as the result of departures from blueprints, or 
unexpected pressure for speed necessitating overtime wage pay- 
ments. 

Although generally pleased by results, Soviet writers ** decry 
the large number of quibbling appeals and delays evidenced by 
the fact that although 71 per cent of the cases are decided within 
15 days and another 22 per cent are decided within one month, 
7 per cent drag over a month and some of these even over a 
year. Arbitrators are criticized for limiting themselves to the 
case before them and for not searching for root causes of dis- 
putes in the conditions of industry or the trading system. Also 
criticized is the lack of advanced education among arbitrators, 
not to mention the lack of legal education. These deficiencies are 
believed due to the weak leadership provided by the responsible 
governmental bodies which create and supervise the tribunals. 

In spite of the shortcomings, the system meets approval from 
Soviet commentators because of the constantly decreasing num- 
ber of cases being brought before the tribunals. The reduction 
in 1937 of 12 per cent over the number of cases heard in 1936 
is believed to indicate that Soviet enterprises are becoming more 
familiar with the law, and that officials are developing habits 
of care in administration. Arbitration seems to have become 
not only a means of settling disputes but an instrument of gov- 
ernment which is proving its worth to the educator, the econo- 
mist, and the political scientist. 


81 See F. Goloshchekin, op. cit., supra, note 1. 
82 Ibid. 
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PRINCIPLES OF EVIDENCE APPLIED BY INTERNATIONAL 
TRIBUNALS * 


BY 
LAWRENCE DEEMS EGBERT * 


THE basic underlying principles ? from which the technical do- 
mestic rules of evidence have been developed and elaborated 
also govern international tribunals. One encounters in the cases 
before international as well as domestic tribunals the rule re- 
quiring that facts offered in proof must be “relevant”; the rules 
requiring a party alleging a fact to establish it by proof, and 
the inferences to be drawn from nonproduction of evidence; 
the use of presumptions; the doctrine of judicial notice; rules 
relating to the burden of proof; the “best evidence” rule, and 
the admissibility of secondary evidence. 


International tribunals do not apply the technical common 
law rules of evidence. Both the statements of arbitrators and 


* Doctor en Droit, Faculty of Law University of Paris, France, and at 
present Treaty and Foreign Tariff Research Consultant, United States 
Tariff Commission. 

1In 1934 the present author prepared for the Supplement to the Second 
Edition of WIGMORE ON EVIDENCE a section (4m) on Evidence before Inter- 
national Arbitral Tribunals, which has just been brought to date for a 
new edition of Mr. Wigmore’s treatise, and the latter has generously 
permitted the author of this article to submit a portion of it, in somewhat 
revised form, for publication in this issue of the JOURNAL. For numerous 
citations of cases and other source material, see the section in WIGMORE 
just mentioned. 

2“International tribunals may not be able to give application to rules 
of domestic law pertaining to evidence, but they must in reason undertake 
to make use of principles of common sense underlying such rules..... 
However, although the Commission cannot give application to rules of do- 
mestic law, it is certainly its duty to undertake to apply common-sense 
principles underlying such rules. It can test the testimony of witnesses in 
the light of their sources of information and their capacity to ascertain, 
and their willingness to tell, the truth. It can assuredly also apply common- 
sense reasoning with respect to the value of what may be called purely 
documentary evidence which it must receive. It can analyze evidence which 
it must receive. It can analyze evidence in the light of what one party has 
the power to produce and the other party has the power to explain or con- 
trovert. And in appropriate cases it can draw reasonable inferences from 
the non-production of evidence.” Nielsen, F. K., INTERNATIONAL Law AP- 
PLIED TO RECLAMATIONS (1934) pp. 66, 635. 
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commissioners, and the provisions of the conventions or treaties 
setting up the tribunals, make this point clear. The reason for 
this is to be found in the very structure of the tribunal and 
the objective it attempts to accomplish.’ In the agreement be- 
tween the United States and Norway, June 20, 1921, to submit 
various claims to an arbitration tribunal, it was provided by 
Article 1: “The tribunal shall examine and decide the aforesaid 
claims in accordance with the principles of the law and equity” 
and in the course of this arbitration the tribunal stated that 
“an international tribunal is not bound by the municipal law of 
the States which are parties to the arbitration.”* The umpire 
in the United States-Germany Mixed Claims Commission states: 
“We have absolutely nothing in the world to do with the common 
law rules of evidence in any shape or form.” ° 

Oral evidence is rarely presented before international tri- 
bunals. Various mixed commissions, however, have provided 
rather elaborate rules to cover the admission of such evidence. 
In general, the examination of witnesses is a matter within the 
control and discretion of the tribunal, which has the right to 
examine witnesses on oath or affirmation; to require the filing 
of notice in accordance with specified regulations; to grant to 
the judges or commissioners the right to question witnesses and 
to the opposing agent the right to cross-examine witnesses; to 
grant the taking of testimony of witnesses by means of letters 
rogatory issued by the tribunal or by some other competent 


3International tribunals are regularly composed of competent, well- 
trained jurists. There is no jury for which efforts at simplification need 
be made or which seems to draw out a lawyer’s histrionic skill rather 
than to elicit from him a direct, unevasive statement of the proof he has 
to offer. Cases before an international tribunal are brought by States 
rather than by individuals, and it is these very States which must enforce 
the findings of the tribunal. It is appropriate that they should be very 
exacting in the enforcement of instructions to claimants (See Wigmore, 
SUPPLEMENT, p. 49). It is equally appropriate that an international tri- 
bunal admit in evidence practically all evidence offered by a State and then 
give this evidence such probative weight as it deserves. The paucity of 
facts which a claimant often submits to a State makes it practically im- 
perative for an international tribunal to admit and scan all available 
evidence. 

*See the official print of the Permanent Court of Arbitration Case: 
AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. 13 (1923), pp. 363, 383. 
5 Mixed Claims Commission, United States and Germany, p. 169. 
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judicial authority; and to provide for the examination of wit- 
nesses by requiring answers to questionnaires.*® 

International tribunals regularly admit in evidence all docu- 
ments submitted by the Governments, parties to cases before 
them—a practice which is alien to common law procedure in 
matters of evidence. In the Pelletier case’ “the arbitrator was 
required to receive and examine all papers and evidence relating 
to the following claims, which should be presented to him on 
behalf of either government”; under this clause the arbitrator 
at the outset admitted various papers which were not evidence 
according to the technical common law rules, saying that he 
would receive all papers regularly introduced in the case, but 
would attach to them only such weight as they might seem to 
deserve. 

The claimant State must take great care to make its proof 
clear, convincing and sufficient. Failure to observe this basic 
and elementary rule has led international tribunals to reject 
many claims. Proof has been considered unconvincing when it 
exhibited “failure of proof and vicious preparation”; where the 
evidence was held to be too vague to enable the umpire to de- 
termine the value of the claim; where the evidence was conflicting 
and contradictory ; and where the evidence was merely “ex parte” 
or hearsay evidence. 

The following data, among others, have been admitted in evi- 
dence by various international tribunals: maps, consular cer- 


6 Examples of cases in which witnesses have appeared, and the rules on 
oral evidence established by various mixed commissions and by international 
conventions will be found in Feller, A. H., THE MeExicaANn Ciarims Com- 
MISSION, 1923-1934, pp. 253-257. Sandifer, D. V. (EVIDENCE BEFORE INTER- 
NATIONAL TRIBUNALS, 1939) examines in detail the subject of Testimonial 
Evidence in Part VI of his treatise under the following headings: in gen- 
eral: use in international judicial procedure; witnesses: power of tri- 
bunals to compel attendance; punishment for perjury; payment of wit- 
nesses; procedure in examination; taking of depositions; correction and 
approval of record of testimony by witnesses; credibility and impeachment; 
experts and expert inquiries: general practice; practice in the Permanent 
Court of International Justice; visit to the place. Witenberg, J. C., La 
THEORIE DES PREUVES DEVANT LES JURISDICTIONS INTERNATIONALES, Acade- 
mie de Droit International, Recueil des Cours, 1936, II, in his examination 
of various methods of proof, devotes a section to “La preuve testimoniale,” 
pp. 81-84, 

‘Moore, J. B. INTERNATIONAL ARBITRATIONS TO WHICH THE UNITED 
States Has BEEN A Party, II, p. 1750. 
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tificates; receipts; affidavits and even unsworn statements; and 
ex parte writings, though these have generally been admitted 
as a result of treaty provision and with clear recognition of 
their insufficiency.*® 

Prior to the twentieth century, international tribunals seem 
to have been entirely dependent for their evidence upon the 
willingness of the parties to produce such evidence and upon 
the right which the tribunal had to call upon the agent of the 
parties for such evidence. But what if the States or their agents 
lacked the requisite good faith, or were simply negligent in this 
matter? The answer, insofar as the technique of proof is con- 
cerned, is set out in Article VIII of the Anglo-Colombian Treaty 
of 1896: “In case of non-compliance with such requests the 
tribunal shall limit its action in the matter to drawing its own 
inferences or conclusions from such compliance.” The Hague 
Convention of 1899 provided, somewhat more timidly, but with 
the same logical consequences, that “the tribunal takes note of 
it.” The Hague Convention of 1907 enlarged this provision by 
obliging the parties “to supply the tribunal, as fully as they 
considered possible, with all the information required for de- 
ciding the case.” 

Finally, full power was given the tribunal by the Treaty of 
January 11, 1909, between the United States and Great Britain, 
which provided for the issuance of subpcnas for compelling 
the attendance of witnesses in proceedings before the commis- 
sion; subsequent legislation to give practical effect to this pro- 
vision was enacted by both the United States and Canada.°® Later 
legislation generalized this power in “an Act authorizing com- 
missioners or members of international tribunals to administer 
oaths, to subpcena witnesses and records, and to punish for 
contempt.” *° 


8 Citations to cases covering the above points will be found in footnotes 
21-31 in Wigmore, SUPPLEMENT, pp. 52-53. Analyses of most of these points 
will be found by an examination of the current literature suggested in the 
brief, selective bibliography at the end of this article. 

® Article 12 of this Treaty is quoted by its author, Anderson, C. P. ina 
suggestive editorial comment in the AMERICAN JOURNAL OF INTERNATIONAL 
Law, Vol. 27 (July, 1930, p. 98). See also 36 Stats. 363, March 4, 1911; 
1-2 Geo. V, Ch. 28, dated May 19, 1911, and amended in 1914. 

10 46 Stats. 1005, St. 1930, July 3, c. 851, amended by St. June 7, 1933. 
St. 1930, July 3, was in 1933 recommended for amendment, by adding four 
sections giving like power to the United States agent, acting with such 
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International tribunals can scarcely be said to apply, even 
today, a definite, fixed and regularly accepted set of rules of 
evidence, though various practices are becoming constantly more 
firmly fixed.11 The Hague Conventions of 1899 and 1907 made 
a timid start in the development of such rules; but these are 
certainly very inadequate when applied by contemporary tri- 
bunals. It has been suggested that the solution here lies along 
the line of codification; but it has been answered that on the 
whole it would be unwise for the present, at any rate, to attempt 
such an “adventure.” +* However, an examination of the con- 
ventions setting up “ad hoc” international tribunals demonstrates 
a need for more complete and definite rules to aid the commis- 
sioner or arbitrator.‘* Perhaps something of a solution could be 





an international tribunal, to summon witnesses (House Committee on the 
Judiciary, 73d Cong. 1st sess., May 29, 1933, Report No. 174); this was 
due to a defect coming to attention in litigation before the German-Ameri- 
can Mixed Claims Commission. Philip C. Jessup, National Sanctions jor 
International Tribunals (AMERICAN BAR ASSOCIATION JOURNAL, 1934, xx, 
55) gives the history of the above statutes. 

11 Nielsen, F. K., INTERNATIONAL LAW APPLIED TO RECLAMATIONS (1984) 
p. 65, states: “Not much generally applied adjective law has been developed 
in international practice.” Witenberg, J. C., LA THEORIE DES PREUVES 
DEVANT LES JURIDICTIONS INTERNATIONALES, Academie de Troit Interna- 
tional, Recueil des Cours, 1936, II, p. 97, states, on the contrary, that “In 
matters of evidence the examination of precedents unfolds a complete and 
perfectly coherent system.” (“En matiere de preuves, l’examen des prece- 
dents permet de degager un systeme de solution complet et parfaitement 
coherent.”’) 

12See the interesting suggestions of Jessup, P. C., in the AMERICAN 
JOURNAL OF INTERNATIONAL Law, Vol. 27 (1928), p. 751, and the comment 
on the Jessup article by Sir John Fisher Williams, in a Note in the BritisH 
YEARBOOK OF INTERNATIONAL LAW (1929), pp. 220-221. 

18 Nielsen, F. K., INTERNATIONAL LAW APPLIED TO RECLAMATIONS (1934), 
p. 69, states: 

“In view of contentions, often revealed by records of international 
tribunals, with respect to the character of proof employed, it would 
seem that some efforts might usefully be made looking to the formula- 
tion in arbitral agreements of stipulations that would be conducive to 
the elimination of undesirable quibbles in connection with the conduct 
of proceedings. The forms of proof which a tribunal should receive 
could be prescribed in a reasonably concrete manner. While account 
should be taken of the peculiar nature of proceedings before a tribunal, 
particularly of the inability of such a body to apply technical rules of 
the local law of the parties pertaining to evidence, something might be 
done to give application to sound principles of domestic law with respect 

5 














160 The Arbitration Journal 





attained if the States submitting a dispute to an international 
tribunal were to set out in articles of agreement such rules as 
were suggested by previous practice and such other rules as 
could be anticipated by careful preparation to be useful to meet 
the particular needs of the given “ad hoc” tribunal. Why, for 
example, could not such rules as are embodied in Articles 13 to 
42 of the General Instructions to American Applicants for in- 
ternational claims against foreign governments * be considered 
suitable for use as the basis of a set of rules to be agreed upon 
by the United States and the other State with which this coun- 
try is working out international claims? If the latter State 
were a civil law state, exception might be taken to some of these 
rules; but at least an agreement could be reached on most of 
the essential procedural problems rather than to leave these 
to the puzzled arbitrator or umpire to impose, with the great 
risk of offending both the States involved. 


BRIEF SELECTIVE BIBLIOGRAPHY 


Sandifer, D. V., EvIDENCE BEFORE INTERNATIONAL TRIBUNALS (1939). This 
treatise contains a detailed and current bibliography, pp. 382-405, in- 
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the law and procedure of international tribunals. New York, 1935. 
Bishop, Crawford Morrison, INTERNATIONAL ARBITRAL PROCEDURE. Balti- 

more, 1930. 

Hudson, Manley O., THE PERMANENT COURT OF INTERNATIONAL JUSTICE, 

New York, 1934. 





to form and authenticity of proof. And governments might obligate 
themselves to inflict, as is done under their domestic law, punishment 
for the giving of false testimony. 

“Although procedural questions may arise and questions of evidence 
should be adjusted in a friendly and sensible manner by the coopera- 
tion between counsel for the respective litigating parties and the tri- 
bunal, experience has shown the desirability of explicit rules dealing 
with the more important of these matters.” 

Various suggestions for improvement in the handling of specific problems 
of evidence before international tribunals will be found in the current litera- 
ture on the subject. See, for example, in Sandifer, D. V., EvIDENCE BEFORE 
INTERNATIONAL TRIBUNALS, pp. 187-188, the suggested changes that the 
author feels should be made in the preparation of affidavits designed to in- 
still in affiants a greater respect for the truth. 

14 A discussion of the more important articles in the General Instruc- 
tions will be found in Wigmore, SUPPLEMENT, pp. 48-51, and footnotes. 
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ARBITRATION CLAUSES AND INTERNATIONAL LOANS 
BY 
MARTIN DOMKE * 


THE Dutch report submitted to the fortieth Conference of the 
International Law Association at Amsterdam, dealing with 
“standard clauses in contracts between individuals and govern- 
ments securing a prompt and effective settlement of disputes,” 
lists, as among the most important of such contracts, those for 
the sale of goods, agreements between a state and a contractor, 
and loan contracts entered into by a state. 

With regard to the necessity of the settlement of disputes on 
international public loans by arbitration, we must especially 
approve what the same report says in section 3: “The indis- 
pensible objectivity and impartiality (in national courts) are 
sometimes jeopardized by considerations of national interest. 
This especially occurs in cases in which considerable interests 
are at stake.” 

Loan disputes have seldom been subject to arbitration, due to 
the fact that the state takes charge of the protection of its 


* Of Paris, formerly of the German Bar, author of numerous publications 
on international loans and currency problems. 
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national bondholders. However, we may recall the special agree- 
ments for arbitration which the French Government has entered 
into with the Serb, Croat and Slovene Governments and, on the 
other hand, with the Brazilian Government, submitting for de- 
cision by the Permanent Court of International Justice certain 
questions concerning the payment of various pre-war loans 
floated in France.’ 

Only recently there might have been a chance of following 
this example, and submitting to arbitration a characteristic 
question on international state loans, i. e., whether the U. S. 
Public Resolution of June 5, 1933, abolishing the gold clause, 
applies to foreign state gold dollar loans,—a question which has 
been discussed by numerous courts in various countries. A gen- 
eral settlement by arbitration of this legal question might have 
clarified this situation, but the Committee of the Amsterdam 
Stock Exchange and the Swiss Association of Bankers have failed 
to induce their respective governments to raise it before the 
Permanent Court at the Hague, as the French Government 
had done in 1929. 

The tendency to increase the state’s support for the readjust- 
ment of public debts has gradually decreased, because govern- 
ment assistance for such purposes has become more and more 
inconsistent with the foreign policy of the state of the creditors. 
The events leading up to the formation of the Foreign Bond- 
holders’ Protective Council, Inc., which are best presented in 
the Report of the Securities and Exchange Commission on “pro- 
tective committees and agencies for holders of defaulted foreign 
governmental bonds,” * have clearly proved this tendency. 

The difficulties arising from arbitration settlement on foreign 
state loans should not be overlooked. Partly they result from 
the fact that the state’s borrowing of money is generally con- 
sidered as not representing commercial acts (jure gestionis), 
but state acts (jure imperii). For this reason, the Draft Con- 
vention on Competence of Courts in regard to foreign states,* 


1 See Borchard, THE DIPLOMATIC PROTECTION OF CITIZENS ABROAD (1928) 
p. 305, and International Loans and International Law, Proceedings of the 
American Society of International Law, 1932, p. 163. 

2 See Publications of the Permanent Court, Series C, no. 16, III, p. 292. 

3 Report, Part V (1937), p. 23, 389. 

4 RESEARCH IN INTERNATIONAL Law, Harvard Law School (1932) III, 
p. 632. 
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while admitting in article 11 the competence of ordinary tri- 
bunals for financial enterprises, has pointed out in the second 
paragraph of this article the special nature of public debts as 
follows: “The foregoing provision shall not be construed to 
allow a state to be made a respondent in a proceeding relating to 
its public debts.” The same viewpoint has recently been adopted 
by the Court of Appeal of Paris, in a judgment rendered July 
20, 1938, which denied the competence of civil tribunals to de- 
cide on the gold clause of the French Republic Dollar Loan 74% 
of 1924.5 

This sovereign character of public debts certainly prevents 
the states claiming immunity therefore (see the S. E. C. Report 
quoted above, note 3, page 13) from being sued without their 
consent. But the states’ increasing commercial activity goes be- 
yond the borders of acting jure imperii; all the more so as the 
direction of foreign trade is influenced by the state’s control, 
and foreign lending will become a real element of governmental 
activity. 

Even where agreement of foreign states to arbitrate under the 
jurisdiction of issuing places might be obtained, nothing of 
importance would be gained thereby, as the question of executing 
the judgment is of greater importance, which special question 
seems to be more readily ascertained by an award than by pro- 
ceedings before ordinary jurisdiction with national judges of 
the foreign country.*® 

From the very beginning of issuing state loans it is necessary 
to provide for arbitration. Model provisions may be found in 
Latin-American loan-contracts between governments and bank- 
ers: article 9 of the Loan Contract of June 24, 1922, with the 
Republic of El Salvador; article 13 of the Loan Contract of 
October 6, 1922, with the Republic of Haiti, and article 18 of the 
Contract with the Republic of Nicaragua of September 1, 1911.’ 
Arbitration settlement in the numerous League Loans ought to 
have been provided for; but the detailed agreements, called 


536 Revue de science et de législation financiéres (1938), p. 424, with 
note by Professor Jéze. 

® See the case of Dexter & Carpenter, Inc. v. Kunglig Jaruvagsstyrelsen, 
43 F, (2d) 705 (C. C. A. 2d, 1930), quoted in the above mentioned Report, 
p. 40. 

7 Published in Dunn, AMERICAN FOREIGN INVESTMENTS (1926) p. 221, 
308, 371. 
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General Bonds and containing the terms and numerous condi- 
tions of the loan, entirely omit any provision for the settlement 
of disputes arising under the loan. It was only upon the occasion 
of a later loan, the Austrian Government International Loan, 
1930, that in the Omnibus of June 30, 1930,° the contract be- 
tween the Government and the various purchasing bankers of 
the different tranches provides (article 13) that for the settle- 
ment of any disputes whatsoever an arbitration shall take place, 
the final nomination of arbiters being left to the Permanent 
Court of Arbitration at the Hague. 

In order to establish the validity of such an agreement, the 
present writer proposed to the Amsterdam Conference, men- 
tioned above, that the legislative acts securing the constitutional 
validity of the loan and the authorization to contract should, 
at the same time, contain the right to settle disputes by arbitra- 
tion.’ In any event, in the future, this question of arbitration 
will be of extreme importance in connection with the floating 
of new state loans. The Committee of International Loans, cre- 
ated by the League of Nations, is devoted to this task “to pre- 
pare model provisions—if necessary with the system of arbitra- 
tion which could, if the parties concerned so desired, be inserted 
in such contracts.” *° 

No less importance will be attached to this question of arbi- 
tration on international state loans in the immediate future, 
when innumerable defaulted governmental bonds will be waiting 
for adjustment. Various governments are undoubtedly desirous 
of carrying through settlements on existing bonds so as to be 
in a position to obtain new loans under more favorable condi- 
tions. The question of arbitration may be facilitated by the 
fact that not only sovereign governments, but often bonds of 
corporations controlled by foreign governments, such as bonds 
of mortgage-banks and railroads guaranteed by foreign govern- 
ments, are concerned. 


8 Published only in German translation in Karl, Dre INTERNATIONALE 
BUNDESANLEIHE (Wien 1930), p. 63. 

® Weiser’s book, TRUSTS ON THE CONTINENT OF Europe (London 1936), 
contains (p. 99) valuable suggestions for the drafting of some clauses in 
general bonds of international state loans. 

10 Decision of the Council of January 23, 1936—C 64, 1936, II A; see 
ARBITRATION JOURNAL, vol. 2, p. 179. 
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An arbitration procedure with regard to the gold clause, which 
took place between the Kingdom of Rumania Monopolies In- 
stitute and the Fiscal Agents for the Stabilisation and Develop- 
ment Loan of 1929, the London Bankers Hambros Bank and 
Lazar Brothers & Co., may serve as an example. 

It was agreed that the sole arbitrator should be designated 
by the Governor of the Bank of England and the Governor of 
the National Bank of Rumania. On June 10, 1937, Professor 
Bruins, of Vassenaar, Holland, gave a very detailed award (un- 
published) on the following question submitted to arbitration: 

“Are principal of and interest on the sterling tranche of the Sta- 
bilisation Loan 1929 (as regards interest, as from the coupon due on 
February 1, 1934) to be paid on a gold basis, in view of the devalua- 


tion of the pound sterling and of the United States dollar and in con- 
sideration of the terms of the documents of the loan?” 


which question has been denied. 

In view of the fact that diplomatic protection and govern- 
mental assistance in favor of foreign bondholders may no longer 
be expected,—the Securities and Exchange Commission also re- 
fuses, in the above mentioned Report V, page 742, “to utilize 
other oppressive sanctions against the defaulting government”— 
the creditors themselves will have to provide for the protection 
of their interests. Opportunity therefor, and especially for ar- 
bitration settlement, is given at the occasion of conversions and 
new issues, all the more so as any undesired diplomatic pressure 
by the state of the creditors can thereby be avoided. This ob- 
ligation of a settlement is also pointed out by Professor Niboyet, 
of Paris, in his report on Immunities of Foreign States, sub- 
mitted to the International Congress of Comparative Law, at 
the Hague in 1937, wherein he says that the foreign state which 
borrows money from the banks will sometimes be forced to ac- 
cept the conditions imposed.** We, however, believe that these 
possibilities of arbitration settlement, with the nomination of 
judges of the parties’ own nationality or by electing those of 
another nationality, more easily guarantee an execution of the 
award than the submission to the jurisdiction of the creditor 
state, 

The question of the creation of new bodies is of much less 
importance than is usually supposed. We have repeatedly ex- 


1.43 Revue générale de droit public (1936) p. 544, n. 4. 
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pressed the opinion that the many existing organizations of in- 
ternational jurisdiction should be exploited for this purpose, 
and it is this very purpose that is concerned.'? The Permanent 
Court of International Justice and the other Hague Permanent 
Court of Arbitration ** may be appropriate authorities, as well 
as some of the other jurisdictions which resulted from different 
settlements on questions arising under the peace treaties.'* 

Prior to the more technical question as to which body shall 
be entrusted with the arbitration settlement of disputes on in- 
ternational state loans, the very conception of such arbitration 
must be established in a domain forming an important and 
economically decisive problem of the immediate future: namely, 
the readjustment of defaulted government bonds to prepare the 
way for foreign lending and thus to revive the necessary inter- 
national financial movement. 





INDUSTRIAL NOTES 


Illegality of Strikes under French Law without Previous Attempts 
at Conciliation and Arbitration. The Superior Court of Arbitra- 
tion, on November 16, 1938, handed down an important decision 
interpreting the meaning and effect of the French law of Decem- 
ber 31, 1936, which provided that all collective labor controversies 
shall be submitted to conciliation and arbitration before resort 
to strikes or lockouts. 

It has now been held that this law lays down a principle of 
public policy which cannot be abrogated or contracted away by 
private, individual or collective agreements between the parties. 
In the recently decided case a collective agreement had been 
entered into several months before the new law took effect, pro- 
viding that there should be no lockout or strike without one 
week’s notice. After one week had expired and without any 
attempt at conciliation or arbitration, a strike occurred which 
was declared by the arbitrator to have been illegal and contrary 
to the law of December 31, 1936. It was alleged by the workers 


12 Vers un nouvel effort de la protection internationale des obligataires, 
8 Nouvelle Revue de droit international privé (1936) p. 34. 

18 See Alfaro, ARBITRATION JOURNAL, vol. 2, p. 254. 

14 See the Zuric Professor Schindler’s recent work: Dre SCHIEDSGERICHTS- 
BARKEIT SEIT 1914 (1938), p. 41, 44. 
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who demanded reinstatement that the collective agreement con- 
cluded prior to the coming into effect of the law was not con- 
trary to the spirit of the law but in entire accord therewith, 
since the provision for one week’s notice was even more favor- 
able to an amicable settlement than an attempt at compulsory 
arbitration, regardless of whether or not any negotiations had 
actually begun at the end of the week’s notice. 

The Court held that any collective agreement, whether entered 
into before or after the new law became effective, was against 
public policy if it did not provide for conciliation and arbitra- 
tion before the strike or lockout and that, therefore, the col- 
lective agreement here involved was invalid. In its opinion the 
Court further pointed out that the arbitrator’s decision, although 
correct in declaring the strike illegal, should be set aside for 
the reason that he had misconceived his duty. He had been guided 
solely, the Court said, by the effect of the illegal strike on the 
individual labor contract without taking into due consideration 
the broader principles of equity and labor policy and, in par- 
ticular, without giving due weight to considerations of social 
and economic peace. 


Maintenance of Earnings. The Industrial Conciliation and Arbi- 
tration Amendment Act of 1936, of New Zealand, stipulated 
that when, by an order of the Court of Arbitration, the maxi- 
mum number of hours to be worked in any week, as fixed by an 
award or agreement, was reduced, the rates of pay fixed thereby 
should be increased, so that the normal weekly wage of any 
worker bound by the award or agreement should not be reduced 
by reason of the reduction made in the number of his working 
hours. 

However, in a recent important decision of the Supreme Court 
of New Zealand, in the case of a worker paid by the hour whose 
normal weekly hours fixed by award were reduced from 46 to 
40, but who had in practice worked only 40 hours a week for a 
considerable period previous to the award, the Court decided 
that the hourly rate need not be increased. Mr. Justice Callan 
considered that the worker in question, and others in a similar 
position, had not in effect had their hours of labor or their con- 
sequent normal week’s earnings reduced by the order, and he 
found himself unable to interpret the Act as requiring these 
workers to be compensated for a loss which they had not suffered. 
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The Bombay Industrial Disputes Bill. The Indian Textile Journal 
(November 1938) contains an interesting discussion by Mr. M. C. 
Munshi, Professor of Economics, M. B. T. College, Surat, of 
the Bombay Industrial Disputes Bill, which, at the time the 
article was written, had just left the Bombay Assembly after 
what Mr. Munshi calls an “excruciatingly protracted debate.” 
Broadly speaking, the Bill has five principal features, dealing 
with: compulsory conciliation and voluntary arbitration; en- 
couragement of trade unionism; the establishment of machinery 
and procedure both for conciliation and for arbitration; the en- 
suring of proper atmosphere for enabling the parties to settle 
their disputes amicably, and the fixing of penalties in the event 
of a breach of the provisions of the Bill. 

“Industrial peace, rightly understood,” says Mr. Munshi, “rests 
on four props—the employer and the employee classes, the com- 
munity as a whole and the Legislature, and it is well known 
that—except in a Fascist State—they have not yet been made 
to join in a chorus of industrial peace. Secondly, industrial peace 
is not a static thing—it must be ever growing and ever changing 
even in an industrial democracy, unless it has stopped all 
progress.” 


Industrial Peace in Sweden. After more than two years of nego- 
tiation, the Swedish Employers’ Association, employing 400,000 
of the country’s 1,000,000 industrial workers, and the Federa- 
tion of Trade Unions have signed an agreement in the form of 
a master contract, which will be incorporated in the labor con- 
tracts of those trade unions which ratify it and which aims at 
settling labor disputes by peaceful means. 

The agreement establishes a Labor Market Committee in each 
industry, composed of three representatives each of the two con- 
tracting parties, to which body disputes concerning lay-offs, dis- 
missals and other matters threatening functions vital to the 
national life will be referred. The agreement requires negotia- 
tion, either local or national, or both, before recourse may be 
had to the Labor Court or to open conflict, and forbids sympa- 
thetic strikes, lockouts, boycotts and other collective actions 
against third parties in the event of a labor dispute. It is also 
designed to prevent discrimination on religious or political 
grounds and intimidation of persons for the purpose of prevent- 
ing their giving evidence or making claims, and establishes that 
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neutrality in a labor dispute is not to be regarded as forfeited 
by anyone performing protective work for the prevention of 
damage to buildings, machinery, perishable goods, etc., or per- 
forming work required by law. 


Maritime Conference on Industrial Relations.* In line with simi- 
lar activity by Queen’s University, Kingston, Ontario, the second 
Maritime Conference on Industrial Relations was convened in 
Halifax, Nova Scotia, under the auspices of Dalhousie University, 
the purpose of which was to promote understanding of employer- 
employee relations. The conference was well attended by repre- 
sentatives of employers and workers of New Brunswick and 
Nova Scotia and phases of the question discussed included: 
Social Responsibility of the Employer; Company Pension Plans; 
Employees’ Representation; Arbitration and Conciliation of In- 
dustrial Disputes. 

Subsequent to consideration of the latter, the question of work- 
ers’ attitude toward machinery for the peaceful settlement of 
labor disputes was discussed by W. A. MacDonald, Secretary- 
Treasurer of the National Association of Marine Engineers. 


Needle Trades Sign Three Year Agreement.* Representatives of 
the Toronto Cloak Manufacturer’s Association and the Interna- 
tional Ladies’ Garment Workers’ Association have signed a three- 
year collective labor agreement continuing prevailing hours, 
wages and working conditions in the Toronto needle trades in- 
dustry. Over sixty employers are represented in the manufac- 
turers’ association and the workers’ association has some 2,000 
members. A joint statement said: 

“This agreement assures peace and stability for another three 
years, during which we even hope to improve on the relations of 
mutual goodwill and cooperation which have been established 
in the industry during the past four years. The days when this 
industry was marked by strike and industrial dispute are of the 
past and we all strive to the common objective of the prosperous 
Toronto cloak market in the interests of employers’ employees 
and proper service to the public.” 


Evils of Publicity. For the first time an arbitration tribunal has 
been appointed in the British West Indies to adjudicate claims 


* From Canadian Congress Journal, January 1939, Vol. XVIII, No. 1. 
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of organized workers for increases in wages, etc., and has ren- 
dered its award, which was signed in Trinidad on January 31, 
1939, effective for one year, in the dispute between the Oilfield 
Employers’ Association and the Oilfield Workers’ Trade Union. 

The fact that many doubts have been expressed as to the suc- 
cess of this first industrial arbitration may be attributed, in a 
large measure, to the detrimental effect of the full publicity 
which was given to the proceedings of the tribunal. In this case 
the West Indian’s distrust of proceedings behind closed doors 
led to open hearings, in the course of which many uncompli- 
mentary things were said about each side by the other and 
charges of inefficiency and unfavorable comparisons between 
English and West Indian workers were made public, which the 
latter have deeply resented. Already the Union has announced 
that, although they will abide by the award, which is effective 
for one year, they are ready at its expiration to carry on their 
fight. 





COMMERCIAL NOTES 


Congress of the International Chamber of Commerce. The Tenth 
Biennial Congress of the International Chamber of Commerce, 
to be held in Copenhagen from June 26 to July 1, 1939, will have 
as its general theme “The Need for Economic Order” and the 
four plenary sessions of the Congress will be devoted to: “The 
Changing Structure of Economic Life”; “National Economy”; 
“World Economy: Production and Trade’; “World Economy: 
Financial and Monetary Order.” The group meeting on Com- 
mercial Arbitration, scheduled for Wednesday morning, June 
28, will consider means to encourage recourse to international 
arbitration and the possibility of unifying the legislation of the 
various nations in this field. 


Arbitration Terminates Dispute Between Trade Association and 
Members. A dispute between the Karachi (British India) Cotton 
Association and the cotton brokers over the erection of a cotton 
trading ring in the Association’s proposed building, construction 
of which was suspended pending settlement of the controversy, 
has been terminated by arbitration. According to the arbitrator’s 
award, the approval of members and brokers, to be obtained by 
a secret vote, is required before it may introduce cotton trading 
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in its projected building. It at least 75 per cent of the total votes 
cast by full members, with a minimum of 50 votes, are in favor 
of the proposition, it shall then be submitted for confirmation 
to the certified brokers; and if at least 35 per cent of the latter, 
with a minimum of 75 votes, approve the proposition, the Asso- 
ciation shall have power to use space in the building for the 
desired purposes. 


Sequel to Removal of an Arbitrator. The removal of an arbitrator 
in a shipping dispute, by an order of a King’s Bench Divisional 
Court,* on the ground that he had conducted himself unfairly 
and without impartiality between the parties, has led the General 
Council of the Bar to take steps to suggest to the proper authori- 
ties that when an application is made to the court for the re- 
moval of an arbitrator under the Arbitration Acts of 1889 and 
1934, the arbitrator shall be given an opportunity of meeting 
the allegations made against him. The Council’s decision is an- 
nounced in its statement for 1938, which came before the gen- 
eral meeting of the Bar held in the Inner Temple Hall on 
January 18. 

The arbitrator concerned, Sir William Norman Raeburn, K. C., 
in a letter to the press shortly after his removal, denied having 
made the allegedly biased statements attributed to him, but stated 
that the main point of his letter was a criticism of the procedure 
adopted. He wrote: 

“It may surprise most people to know that my first knowledge of 
the words I am supposed to have used was gained from the press. 
What seems passing strange is that in their enthusiasm for British 
justice for the foreigner (a feeling which I entirely share) the eminent 
pair of judges have allowed themselves to ignore, so far as concerned 
myself, that elementary principle of British justice—namely, that the 
accused, before he is condemned, should be giver some opportunity 
of knowing and meeting the case made against him. 

“I had no such opportunity. Had I been given it, the court would 
have had before it a very different version. .... I sincerely trust that 
this exposé of the methods employed in this case may save other mem- 
bers of my profession from the risk of similar treatment, which in 
some cases might well result in entirely undeserved professional ruin.” 


General Produce Brokers’ Association of London Amends Its 
Rules. Dissatisfaction with certain arbitration provisions of the 


*See ARBITRATION JOURNAL, Vol. 2, p. 416, and Vol. 3, p. 74. 
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standard contract of the General Produce Brokers’ Association 
of London, under which most of the shipments of crude drugs 
imported into England are bought, has led to amendment of the 
rules of arbitration, in disputes relating to quality only. Follow- 
ing approval of members, the amended rules came into effect 
on February 1, 1939, and principally concern the following points: 

The rule permitting only brokers to serve on the panel of ar- 
bitrators has been abolished and non-brokers, such as mer- 
chants in the trade, will be admitted to the panel, thus insuring 
an ample supply of arbitrators with a wide range of knowledge 
and experience. 

The arbitrators and umpire in disputes on quality will be ap- 
pointed by the Association, acting through the president and two 
members of the general committee, so that parties to a dispute 
will no longer select “advocates” to act on their behalf. 

Appeal fees in cases involving contracts of less than £1,000 
will be reduced from ten to five guineas. 


Qualifications of an Arbitrator. Sidney E. Redfern, in a paper on 
“Some Legal Aspects of an Architect’s Practice,’ read before 
the Royal Institute of British Architects in February, discussed 
among other things the question of arbitration as applied to 
building contracts, under the R. I. B. A. 1931 Form of Contract, 
and had this to say concerning the qualifications of arbitrators: 


“Not infrequently the arbitration clause itself names the arbitrator— 
a man to whose decision the parties in advance agree to refer their 
disputes. Probably the architect has been asked by his client to sug- 
gest a name, or to comment on a name put forward by the contractor. 
In such a case, the architect, in advising his client, should bear in 
mind that mere eminence in the architectural profession is by no 
means the only—nor, indeed, the chief—qualification of a satisfactory 
arbitrator. It has been said that a good lawyer may be a bad judge— 
with even greater truth can it be said that a clever architect may 
make a bad arbitrator. Indeed, he is sure to so do unless he possesses 
that undefinable quality called ‘the judicial mind.’ More than that, to 
be a competent arbitrator, in addition to professional and technical 
knowledge regarding the subject-matter of the dispute, a man must 
possess a sound knowledge of the law of evidence and a working knowl- 
edge of the laws of procedure. Lack of these qualifications may well 
be the cause of results disastrous to either or both of the disputants, 
and this should never be forgotten by those whose duty it is to appoint 
or recommend an arbitrator, or by those who are invited to act in that 
capacity.” 
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INTERNATIONAL NOTES 


Netherlands-United States Arbitration. An arrangement has been 
completed between the Governments of the United States of 
America and the Kingdom of the Netherlands for the arbitra- 
tion of a difference between the two Governments in regard to 
the sufficiency of the payment made by the United States Govern- 
ment to the Netherlands Government for certain military sup- 
plies of the latter which were requisitioned by the United States 
in 1917. 

The Convention signed by the two Governments covers the 
procedure to be followed in carrying the arbitration forward, 
beginning with the presentation of a memorial setting forth 
the facts upon which the Netherlands Government bases its claim 
and its supporting evidence; the answer by the United States; 
and the exchange of briefs by the two Governments. In the 
event they are then unable to agree upon a disposition of the 
claim, the pleadings thus exchanged will be referred to arbi- 
tration, the arbitral tribunal to consist of a sole arbitrator to 
be selected by mutual agreement of the two Governments, who 
shall be a jurist of repute, familiar with the English language, 
but not a national of the Netherlands or of the United States. 
The decision of the arbitrator shall be accepted as final and 
binding upon the two Governments. 


Appointments on International Commissions of Inquiry. Recent 
announcements by President Roosevelt of appointments to mem- 
bership on International Commissions of Inquiry, under treaties 
of conciliation and for the advancement of peace between the 
United States and other Governments, include the following: 

Treaty for the Advancement of Peace between the United 
States and Paraguay: Dr. William Cullen Dennis, of Indiana, 
former Assistant Solicitor of the Department of State, as the 
American National Member. 

Treaty for the Advancement of Peace between the United 
States and Sweden: Hamilton Fish Armstrong, of New York, 
editor and writer on foreign affairs, as the American National 
Member. 

Treaty of Conciliation between the United States and Greece: 
Antonius Piip, former Prime Minister of Estonia, as the Joint 
Commissioner ; Nicholas C. Havenga, Minister of Finance of the 
Union of South Africa, as American Non-National Member. 
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Treaty for the Advancement of Peace between the United 
States and Great Britain: James W. Gerard, former American 
Ambassador to Germany, as the American National Member. 

Treaty of Conciliation between the United States and Albania: 
Dr. Herbert A. Bruce, former Lieutenant Governor of Ontario, 
as American Non-National Member; Count Michael Rostworow- 
ski, Polish jurist, as Joint Commissioner. 


New Peace Group Organized. Seventeen national organizations in 
the United States have organized the American Union for Con- 
certed Peace Efforts, which will campaign for international co- 
operation under the leadership of the United States, with a 
three-point policy: to oppose aggression, to promote justice be- 
tween nations and to develop adequate peace machinery. The 
organization has called a Conference of One Hundred to be held 
in Washington on April 15-16, to bring together leaders in public 
opinion. 

Clark M. Eichelberger, national director of the League of Na- 
tions Association, is chairman of the executive committee of 
the new organization. Others on the Council are: Henry A. 
Atkinson, general secretary of the World Alliance for Inter- 
national Friendship through the Church; William W. Hinckley, 
chairman of the National Council of the American Youth Con- 
gress; James T. Shotwell, president, League of Nations Asso- 
ciation; Mary E. Woolley, chairman, international relations com- 
mittee, American Association of University Women; Marion M. 
Miller, executive secretary, National Council of Jewish Women 


and Charles G. Fenwick, Professor of International Law, Bryn 


Mawr College. 





INTER-AMERICAN COMMERCIAL ARBITRATION AND 
GOODWILL 
RADIO IN THE SERVICE OF ARBITRATION 
BY 
PHILIP L. BARBOUR * 


“@berp man bath free arbitrement to choose good or puel to perfortw,” 
(CHAUCER, Testament of Love.) 


ARBITER, arbitrate, arbitration, arbitraje, arbitrement: These 
and many other words of like stem are used in a variety of mean- 


* International Division, National Broadcasting Company. 
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ings and connotations, with the single common background of the 
coming of a third party into a transaction or a discussion. The 
root word, arbiter, itself has been called a “curious word”, in that 
it is not native to the Latin whence most modern European 
languages acquired it. It is a word borrowed many centuries ago 
from early Oscan or Umbrian. Its parts are “ar” for “ad’”’, mean- 
ing “to”; and “biter”, for the early Latin verb “Betere’’, to go. 
It is thus a “comer or goer to”; and by derivation, a person who 
comes or goes to a discussion, by request, to attempt to settle 
that discussion. 

Since arbiters have been chosen for their impartiality based 
on a knowledge of facts, and since arbitration today is a broader 
development of the “arbitration” of Mowbray between King 
Richard II and Bolingbroke, or of King Victor Emanuel III be- 
tween Great Britain and Brazil, a proportionately more com- 
prehensive understanding of the circumstances giving rise to the 
arbitration is entailed. Not only the arbiters, but also those 
affected by the arbitration, have occasion for more fundamental 
understanding of the problem involved. It is thus through the 
influence of radio in broadening international understanding that 
this most modern of international communication-aids can serve 
the oldest of international systems of friendly settlement. Radio’s 
voice in international education is ever clearer. 

As recently as 1911, international arbitration was considered 
as a juridical act, and as such distinguished from mediation. Yet 
in some countries, notably Italy and Spain, the theory of arbi- 
tration was already beginning to extend itself into other fields. 
Where the original application of arbitration to matters between 
sovereign states had been extended to cover arbitration between 
private parties, it was becoming applicable in the settlement of 
strikes. 

One of the first formal recognitions of this extension of arbi- 
tration was the Inter-American Arbitration Treaty, of January 
5, 1929. Despite an attempt in that treaty to distinguish or to 
differentiate between juridicial and non-juridicial questions sus- 
ceptible of settlement by arbitration, it was made evident in that 
treaty that the limitation of arbitration to juridical questions 
tended rapidly to disappear. Be it obligatory or optional, then, 
an arbiter’s decision, ex aequo et bono, is obviously no longer 
limited to time-honored “juridical cases”. Thus, perhaps, we are 
6 
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returning to the simpler, broader “arputrati’’, “arbitration’’, of 
the Osco-Umbrians of Central and Southern Italy, 2500 years ago. 

This simplification, this broadening, of the use of arbitration 
carries with it a broader basis for the act involved. With the 
technical, juridical elements removed to a certain extent from the 
arbitration, mutual understanding and comprehension immedi- 
ately enter into the question as aids to the arbiter or arbiters. 
By promoting such mutual understanding, radio is in a position 
to foster better relations between countries at least on a par 
with other systems of communication. 

Communication has necessarily followed in the wake of Man’s 
conquest of new lands. Only rarely in history has an emigrant 
tribe or nation lost contact with its source and survived, and 
when it has survived, internal, new communication has developed. 
When arbitration came into being in Central and Southern Italy, 
half a milennium before Christ, it is likely that the dissident 
parties appeared before the arbiters with considerable informa- 
tion about their respective opponents. This was possible, in the 
Umbria of that day, “dim with valleys, dark with a hundred 
hills”, because communication was not difficult, nor, in view of 
the area involved, was it too slow. Arbitration on a small scale 
was possible through ready communication. 

Today, however, with mankind spread pretty well over the 
whole earth, and with vast distances involved between possible 
disputants, a true picture of the cause for a dispute is often diffi- 
cult. Airplanes, speedy steamers, newspapers, telegrams and 
radiograms, all can “bring the parties closer together’. But no 
system yet devised brings distant people so close, so truly near 
together, as does the human voice, brought by radio. While two, 
or even more, individuals can discuss a matter by long-distance 
telephone, only radio can bring the voice of one or more speakers 
to the ears of thousands or even millions, regardless of inter- 
vening space. Radio’s potential importance as an educational, 
informative medium is unsurpassed; for it brings the very voice 
of the speaker, with every shade and nicety of meaning. 

By virtue of its audibility by great masses, radio is the most 
efficient servant of propaganda yet discovered. Limit that propa- 
ganda to the dissemination of useful, unbiased fact or knowledge, 
and radio can well serve the common good of mankind. Abuse 
radio, and the fruits of propaganda can only be evil. Fortunately, 
little abuse is known to have occurred. On the contrary, a vast 
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improvement in general human understanding can be attributed 
to international broadcasts. 

Systematic education through the facilities of radio is as yet 
in its infancy. Yet the ever more frequent sporadic use of radio 
toward educational ends is in itself an indication of the coordina- 
tion which is to come. Already, some radio stations are broad- 
casting lessons in other languages than the one of the country 
of origin. Lessons in Spanish, French and other languages are 
being broadcast today in this country, as are lessons in English 
being presented locally by broadcasters in Latin America. Short- 
wave stations of both hemispheres are beginning to broadcast 
lessons in various languages, as well as partially systematized 
talks on history, music and other subjects. News broadcasts in 
various languages are being listened to by classes in schools and 
colleges as supplementary to classwork. The correspondence of 
the National Broadcasting Company’s International Division 
alone indicates the extent to which people the world over are 
beginning to rely on radio for information and, even, a certain 
amount of education. 

Radio, too, serves a highly useful end in the interchange of 
general educational material. Not only does this country, for 
instance, broadcast educational and semi-educational talks to 
the other republics of this continent, but other stations in the 
Argentine, Guatemala or Cuba, for example, broadcast similar 
material to this country, part of which is rebroadcast from time 
to time over long wave for local consumption. 

Radio is in a peculiar position as regards popularization of 
informative material. Such subjects as the “Inter-American 
Court of Justice” and the “Development of Agriculture in the 
United States and Argentina” have been broadcast in simple 
yet authoritative terms. “Poets of the Americas” is a regular 
series broadcast for the purpose of acquainting all America with 
the work of present day poets. Legislation in the various coun- 
tries can be presented in a readily understandable way by quali- 
fied speakers. 

Student programs are valuable among broadcasts in general, 
for they give the listener an opportunity to hear what a fellow- 
citizen studying in another country thinks about that country, 
or what the fellow-citizen is learning in the other country. Some 
broadcasts by students might be considered truly educational 
and informative; others might be thought of less serious import; 





178 The Arbitration Journal 





yet all of them help to increase international understanding and 
goodwill. 

Finally, the very voices of the outstanding citizens of every 
country can be broadcast to every other country. In this way, 
outstanding Latin Americans, or North Americans, can talk to 
countless thousands who otherwise would never have the op- 
portunity of hearing these speakers. Only recently, for example, 
the voice of President Benavides of Peru was audible to radio- 
listeners in every hamlet and cross-road hostelry scattered over 
the fifteen or more million square miles of the Western Hemis- 
phere, as well as across the seas. The calm, simple voice of King 
George V is well-remembered the world over, as always will 
be remembered the friendly cadence of President Roosevelt. 
Through radio, the privilege of hearing the impressive ceremony 
of the Coronation of a Pope has been extended from some fifty 
thousand persons to several times fifty million. 

Radio thus brings the world ever closer together. Its impor- 
tance in strengthening ties of friendship, be it between the na- 
tions of this hemisphere or throughout the world, cannot be 
denied. It bears a great burden of responsibility in its ever more 
recognized capacity for international goodwill and peace. By 
following fair and unbiased principles in its general education 
of Man along broad lines, radio is destined to serve well in the 
cause of international arbitration. For today, through radio, 
responsible men present their case before the people of the world 
as arbiter, much as the olden tribes of Umbria brought their 
cause before “him who came to the discussion.” Not only “ex 
aequo et bono’’, but also “ex intelligentia et sapientia” be that 
case decided! 





NOTES AND COMMENT 


National Committee for Peru Established. The establishment of 
a National Committee of the Inter-American Commercial Arbi- 
tration Commission for Peru was announced at a meeting held 
in honor of the new Chairman of the Commission, Mr. Thomas 
J. Watson, on the occasion of his visit to Lima. 

The Chairman of the Committee is Mr. Fernando Wiese, presi- 
dent of the Chamber of Commerce of Lima, and the members are: 
Sr. Santiago Acufia, president, Comité de Aseguradores del 
Peru; Dr. Alfredo Alvarez Calderon, attorney, chairman of the 
board of the Peruvian Telephone Co.; Sr. Luis Berckmeyer, of the 








e 
e 
y 
1 
e 


rc SS 


International and Foreign Arbitration 179 





firm of Berckmeyer & Cia.; Dr. Lino Cornejo, attorney and pro- 
fessor of commercial law at the University of San Marcos and 
dean of the Law School; Sr. Jorge Chamot, director of the Cham- 
ber of Commerce of Lima; Sr. Carlos Ferreyros, of the firm of 
Ferreyros & Co.; Dr. Carlos Garcia Gastajieta, counsel to the 
Chamber of Commerce of Lima and professor of international 
private law at the Universidad Mayor de San Marcos; Dr. Daniel 
Olaechea, president of the National Agrarian Society, and Dr. 
Eleodoro Romero Romaiia, professor of civil law at the Universi- 
dad Mayor de San Marcos. 

This is the ninth National Committee established by the Com- 
mission under its plan for the organization of arbitration facili- 
ties in the twenty-one American Republics and for the education 
of business men in their use. 


Commercial Arbitration In Colombia.‘ The persistent work that 
has been carried on for some time past by the Inter-American 
Committee for Commercial Arbitration of Colombia to introduce 
into mercantile activities the practices and methods of com- 
mercial arbitration, has received full and spontaneous recogni- 
tion from the American International Conference which recently 
met in Lima, and led that assembly to manifest its unanimous 
approval by a vote of commendation to Colombia. 

In fact, at the instance of the Argentine delegation there was 
presented to the consideration of the conference the draft of a 
resolution on commercial arbitration, based on the study of the 
report of the respective committee, and in which, while approv- 
ing and recommending the standards of arbitration, especially 
the one which provides for the validity and execution of the bind- 
ing clauses in mercantile contracts, a vote of commendation was 
given to Colombia for having been the first country of the Conti- 
nent to incorporate in its commercial legislation and to put into 
effect modern methods and systems on this important matter. 

The resolution to that effect was approved at the sixth plenary 
session of the conference in Lima at which there was present 
as delegate of Colombia Mr. Julio Caro, manager of the Banco 
de la Republica and president of the Inter-American Committee 
for Commercial Arbitration which is in operation in Bogota. 

On that occasion Mr. Caro, before the conference of Lima, also 
in plenary session, made the appropriate statement which we find 


1 Reprinted from Colombia, March, 1939. 
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in one of the Lima dailies received here recently and which is as 
follows: 

“In the name of the Colombian delegation and in my capacity 
as president of the Committee for Commercial Arbitration in 
Colombia, I wish to express to this great assembly, and in par- 
ticular to the Argentine delegation, my most cordial thanks for 
the high commendation bestowed on my country in the proposal 
approved at the session of yesterday evening on Inter-American 
Commercial Arbitration, an institution which is destined to have 
particular importance in facilitating and, consequently, develop- 
ing commercial relations between the peoples of America.” 

The president said that Mr. Caro’s words would be entered in 
the records of the proceedings. 

The efforts made by the Inter-American Committee to increase 
commercial relations between the countries of America have thus 
received recognition in a very significant form. The committee in 
Bogota is made up of Mr. Julio Caro, Mr. Juan Antonio Montoya 
and Dr. Juan Samper Sordo, an attorney, who is a specialist in 
international law and a senator of the Republic, to whose as- 
sistance is due the enactment of the latest legislative measures 
on arbitration. 

The importance and efficacy of modern methods in this field 
adopted in Colombia have already been emphasized on other oc- 
casions and they represent a real advance in the internal life of 
the country and in its relations with foreign countries. 


Chairman of Commission Meets National Committees in Argen- 
tina, Brazil and Chile. On his recent trip to South America, 
Mr. Thomas J. Watson, Chairman of the Inter-American Com- 
mercial Arbitration Commission, was guest of honor at impor- 
tant meetings of the National Committees of the Commission in 
Argentina, Brazil and Chile, and discussed the development of 
inter-American arbitration on these occasions. 

In Chile, at the meeting of the National Committee, Dr. Manuel 
Foster R., distinguished expert on arbitration, professor of com- 
mercial and international law of the Catholic University of 
Santiago, and collaborator of THE ARBITRATION JOURNAL; Sr. 
Arturo Ruiz de Gamboa, president of the Camara Central de 
Comercio, Valparaiso, and Sr. Gaston Goyeneche, ‘president of 
the Chamber of Commerce of Chile in Santiago, both members 
of the National Committee of the Commission for Chile, were the 
speakers, and they were unanimous in their opinion that com- 
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mercial arbitration can be of the greatest service in the settle- 
ment of many problems which now are the source of friction and 
that the Commission has an important place as a factor in the 
maintenance of peace. 

In Argentina, Mr. Watson was guest of honor at a banquet 
tendered jointly by the Argentine Chamber of Commerce and 
the Argentine National Committee of the Inter-American Com- 
mercial Arbitration Commission. Dr. Tomas Amadeo, president of 
the Chamber, and Chairman of the National Committee, presided 
and expressed a warm welcome to Mr. Watson in the place where 
his predecessor as Chairman of the Inter-American Commercial 
Arbitration Commission, the Hon. Spruille Braden, had estab- 
lished such cordial and lasting friendships; Dr. Amadeo also 
complimented Dr. Ricardo C. Aldao, Dr. Ramon S. Castillo, Vice 
President of the Republic, and Dr. Carlos Saavedra Lamas, upon 
their prominent réle in the development of inter-American 
arbitration. 

Referring to the work of the Commission, Mr. Watson, in 
his reply, said: 


“The task ahead of us to-day is not one of setting up arbitration 
machinery or economic organizations. Those we have in abundance. 
Our task is intensive education in the knowledge and use of arbitration 
and sound economic rules between nations; it is to make every citizen, 
big or little, conscious that he is a vital part of the great peace struc- 
ture; that what he does and how he does it may make the difference 
between peace and war, or between good relationships and bad under- 
standings. . 

“It is a very great privilege for me to participate in the Inter- 
American Commercial Arbitration Commission, because it affords the 
Americas a common meeting ground, where we can learn to understand 
each other’s problems, aims and ambitions, prevent misunderstandings, 
and cooperate with one another in the solving of our common problems.” 


In Rio de Janeiro a group of leading business men met at a 
luncheon in honor of Mr. Watson, given by the Brazilian Com- 
mittee of the Commission, with Mr. Jose M. Fernandes and 
Dr. Jose Nabuco, members of the Commission, as speakers. 

The trend of thought developed at these meetings was ex- 
pressed by Mr. Watson upon his return to New York, when he 
said: 

“On my recent visit I attended meetings of the National Committees 


of the Inter-American Commercial Arbitration Commission, which is 
looked upon by the people of South America as an organization whose 
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work can be extended beyond the bounds of arbitration. We discussed 
it from the standpoint of developing relations which would avoid the 
necessity of arbitration.” 


Arbitration Under the Venezuelan Labor Law. Through the 
courtesy of Dr. F. Arroyo Parejo, collaborator of THE ARBITRA- 
TION JOURNAL for Venezuela, the Journal has received a copy of 
the Labor Law of Venezuela, which contains interesting provi- 
sions regulating conciliation and arbitration. 

The law provides that no industrial enterprise employing ten 
or more workers may cease work because of strike or lockout, 
without preliminary -esort to conciliation. A Committee on 
Conciliation, including representatives of the employers and 
employees, is appointed in each dispute, and sits under the chair- 
manship of the Inspector of Labor of the District. If the recom- 
mendations of such committee are not acceptable to the parties, 
the committee issues a report wherein arbitration is automati- 
cally recommended. 

While resort to conciliation is obligatory, resort to arbitration 
is optional. If the parties accept the recommendation to arbi- 
trate, standing panels of arbitrators are available. These are 
compiled by the Inspectors of Labor in each District of the Re- 
public; each syndicate or group of workers nominates one arbi- 
trator for each 200 workers; each group of employers nominates 
one arbitrator for every 200 workers employed by their group. 
The names of these nominees are filed, together with a signed 
declaration of each nominee expressing his willingness to serve 
when called upon. From such panels the Committee on Concilia- 
tion selects a Tribunal consisting of six members—two members 
and one alternate representing each group—or, if the com- 
mittee cannot agree, the Tribunal is selected by lot, but in no 
event may its members be persons directly related to the in- 
dustry involved in the dispute. The Inspector of Labor presides 
over the Tribunal, and decides the time and place of meetings. 
The decisions are by majority vote and must be rendered within 
30 days from the date of signature of the agreement to arbitrate. 
The law provides that the award is binding upon the parties 
for the period which it covers and such period may not be less 
than six months. 
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ARBITRATION LAW 


Law Review Committee: Wesley A. Sturges, Chairman; Walter J. Derenberg, 
Secretary; Arthur A. Ballantine, Edwin M. Borchard, Edwin H. Cassels, 
Julius Henry Cohen, Guy Richards Crump, Eli Whitney Debevoise, William 
J. Donovan, Phanor J. Eder, Osmond K. Fraenkel, Lloyd K. Garrison, Edwin 
L. Garvin, Nathan Isaacs, Arthur K. Kuhn, Milton P. Kupfer, Joseph 
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THE ENFORCEABILITY OF FOREIGN AWARDS IN THE 
UNITED STATES 
BY 
RAYMOND J. HEILMAN * 


NOTWITHSTANDING the narrow treatment by the courts in the 
United States of the enforceability of arbitration agreements as 
wholly and merely procedural and, therefore, determinable prop- 
erly only in accordance with the rule of the forum, they have 
uniformly treated the enforceability of foreign arbitral awards 
as referable to the rule of the state of rendition, provided the 
adjudicating court was satisfied that its tenets concerning “per- 
sonal jurisdiction” were adhered to and provided the court did 
not interdict enforcement of an award upon the ground that such 
disposition would contravene the “public policy” of the state of 
the forum. 

It is not strange that the American courts generally have en- 
forced arbitration awards, that is, domestic awards. It is strange, 
however, that they should have refused generally to enforce arbi- 
tration agreements not carried to the point of award, character- 
izing them as tending to “oust the courts of jurisdiction,” and 
yet to have generally given effect to the awards themselves, the 
products of these agreements which they resented and nega- 
tively condemned. In parallel lines, judicial attitudes toward 
enforcement of foreign arbitration agreements, as such, and to- 
ward enforcement of foreign awards, as such, appear to have 


* Associate Professor of Law, College of the City of New York. 
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reflected the attitudes adopted, in domestic cases, toward agree- 
ments and awards. Thus the courts have seemed inclined to keep 
their juridical hands firmly upon the enforceability of foreign 
arbitration agreements, so as to hold these subject to their own 
policy and disposition respecting domestic arbitration agree- 
ments, seizing adoption of the lex fori as a convenient dia- 
lectical device for this, while not taking such pains in reference 
to awards already accomplished, which, in domestic cases, they 
usually have enforced. 

Thus, with respect to the enforceability of foreign awards, the 
frame-work of judicial treatment has not changed noticeably 
because of the cumulation of modern arbitration statutes in em- 
bodiment of the reaction against the judicial attitude of hostility 
toward arbitration, although it may be possible that the adoption 
of these statutes has liberalized judicial views in concluding 
whether or not “personal jurisdiction” had been obtained in par- 
ticular cases of the rendition of awards, when there had not been 
personal service of process upon a person against whom an 
award was made. We shall consider first, awards as to which 
no question of jurisdiction in this respect was presented ; second, 
awards the enforceability of which was treated as involving such 
a question, that is, “ex parte awards.” 

In an early case,' an action was brought in Indiana to enforce 
an award which had been rendered pursuant to an arbitration 
bond executed in Ohio, “to be there complied with” both as 
to the making of the award and as to the making of any pay- 
ment which an award might require. The place at which the 
award had been made was not specifically stated. Both Indiana 
and Ohio had statutes which authorized submission to arbitra- 
tion to be made a rule of court if there were an express stipula- 
tion so providing. There was no such stipulation in the bond. 
The court held the award enforceable upon the basis of a pre- 
sumption that the common law was applicable in Ohio in the 
absence of a pertinent statute, and added that had the bond been 
executed in Indiana the award would similarly be enforceable 
by the Indiana non-statutory rule. Obviously, the similarity of 
the Ohio and Indiana domestic rules, pertaining to a case of the 
kind involved, excluded occasion for resort to the “public policy” 
basis to withhold enforcement of the award. It may be noted 
that employment by the court of the rule of the forum would ap- 


1 Titus v. Scantling, 4 Blackf. (Ind.) 89 (1835). 








es ot oe ee | 6a a~- @tc oot OCUC3wlCO Ok — ~*~ -— re 425 je 


Arbitration Law 185 





parently have effected the same result as was produced and also 
that the court expressly indicated that it was not applying the 
lex fori. 

In a suit in equity brought in Georgia to enforce a contract 
alleged to have been made in Tennessee, the defense was sus- 
tained that there had been a supplemental agreement for arbitra- 
tion and an award rendered pursuant thereto in Tennessee, in 
accordance with the formalities prescribed in that State, al- 
though what had been done would not have constituted compli- 
ance with the formalities required in Georgia had the award been 
rendered in that State. The Court said: ? 

“The contract containing the agreement to refer was a Tennessee con- 


tract, and as such its validity and construction in the courts of Georgia 
depended upon the laws of Tennessee.” 


In contrast to this decision by the highest court of Georgia is 
one by a subordinate court of that State in sustaining the grant- 
ing of a demurrer to the petition in an action brought to enforce 
an English award,* which the Court said appeared to have been 
made subject to the English Arbitration Act and intended by 
the contracting parties to be made an order of the High Court 


of Justice. The Georgia court declared that the award could not 
be enforced as a statutory one because it could not be treated 
as such within the purview of the Georgia statutes and because 
whatever applicable English statutes there were had not been 
pleaded. The Court stated that the award could not be enforced 
in Georgia because the petition showed affirmatively that it was 
an award of statutory “character”; this was the explanation 
given in the first place as an express basis for the Court’s dis- 
position. After mentioning that “an award under the English 
Arbitration Act need not be enforced by the statutory method in 
England, but may be enforced by an action on the award,” Pro- 
fessor Lorenzen has stated: 


“There exists no sufficient reason, therefore, why the award could not 
be enforced as a common-law award in Georgia.” 4 





2 Green v. East Tennessee & Georgia R. Co., 37 Ga. 456, 458 (1867). 

8’ Wright, Graham & Co. v. Hammond, 41 Ga. App. 738, 154 S. E. 649 
(1930). 

*Lorenzen, Commercial Arbitration—Enforcement of Foreign Awards, 
45 Yale L. J. 39, 59 (1985). It should be noted that before stating specific 
reasons for its holding the Court said that there was no allegation in the 
petition that the award concerned had ever been made. It would seem that 
on this ground alone the Court could have decided as it did on the demurrer. 
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In another case,’ refusal of a Georgia court to enforce a New 
York award, rendered pursuant to an arbitration agreement 
made in reference to a gaming agreement entered into in New 
York, where the latter was not unlawful, was based upon the 
ground that such a gaming agreement, had it been entered into 
in Georgia, would there have been unlawful and, therefore, to 
enforce the New York award would be in contravention of the 
“public policy” of the State of Georgia. The Court expressly 
indicated that, had not the award been subject to this objection, 
the “lex loci,” i.e., of New York, would have been applied and 
that absence of conformity with the formalities prescribed by the 
“lex fori,” i.e. of Georgia, would have been immaterial. 

The Supreme Court of the State of Washington, in sustaining 
the enforcement of an award which had been rendered in Oregon 
and was valid according to Oregon law, held that the fact that 
the award would have been unenforceable in Washington, had 
it been made there in the manner in which it had been effected 
in Oregon, was immaterial, saying; °* 

so . an agreement for arbitration made in this state is without ef- 
fect unless it complies with our statute It is admitted that this 
award is good, as a common law award and legal under the laws of 
the state of Oregon where it was made, and it seems to be sufficient 
in all respects to comply with the law of this state except that it was 
never made a matter of record, nor judgment entered upon it as our 
laws prescribe. The parties entering into the agreement were both in 
the state of Oregon. The subject matter embraces a lease which under 
our laws is a chattel interest . . . . and certain other personal property 
concerning which the parties were free to contract irrespective of where 
it was situated. 
“, ... a contract good in the state where it is made can be enforced 


in another state even though it is not executed with the formalities 
required in the latter state 


Although the courts have not recognized arbitral awards as 
on a parity with litigation judgments in total legal effect, they 
have treated their enforceability as dependent upon fulfilment of 
the requisites of personai jurisdiction applied in ordinary litiga- 


5 Benton v. Singleton, 114 Ga. 548, 40 S. E. 811, 58 L. R. A. 181 (1902). 

¢ Taylor v. Basye, 119 Wash. 263, 205 P. 16 (1922). See, In accord: 
Thatcher Implement & Mercantile Co. v. Brubaker, 193 Mo. App. 627, 187 
S. W. 117 (1916) ; Woodrow v. O’Conner, 28 Vt. 776 (1856). See: Sturges, 
COMMERCIAL ARBITRATIONS AND AWARDS (1930), 931 et seq.; Phillips, Arbi- 
tration and Conflicts of Laws: A Study of Benevolent Compulsion, 19 Corn. 
L. Q. 197, 230 (1934). 
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tion. So when personal service within the state in which an 
arbitration proceeding has been held has not been effected upon 
a party in a way which would be held sufficient in ordinary litiga- 
tion, a court of another state will not enforce an award against 
that party unless it concludes that in the arbitration proceeding 
personal jurisdiction of him had been acquired through his con- 
sent to be legally bound by the arbitration award. In the few 
award cases in which American courts have had to determine 
this question of acquisition of jurisdiction by consent, it is not 
apparent that any of them approached the question with any 
difference from or modification of the postulates taken hold of 
by courts generally in this country in non-arbitration cases. It 
would seem worthwhile to examine the award cases to observe 
the extent to which the decisions were consistent in result with 
those postulates and with the dispositions in non-arbitration 
cases. One might not be surprised to find apparently greater 
reluctance of courts to be satisfied that the factual element or 
elements of “consent” were present in cases in which foreign 
awards were sought to be enforced in states which had not 
adopted modern arbitration statutes than in cases in states which 
had. However, most of the few cases of this kind which have 
been decided have been adjudicated in states of the latter kind. 

A significant decision, which, however, did not involve a for- 
eign award, was rendered in Illinois, holding that personal ser- 
vice of legal process within that State was not required against 
a person located in Missouri, in reference to a notice of motion 
to have judgment entered upon a money award made in Illinois, 
pursuant to an arbitration submission under a statute which au- 
thorized a party to obtain judgment upon an award in a court 
designated by the parties in the submission agreement. The 
statute required the giving of 10 days’ notice of motion for entry 
of judgment upon an award to the party against whom the award 
was rendered. The form of notice or the manner of giving notice 
was not prescribed. Sustaining the judgment entered upon the 
award, after notice of motion had been given to the adverse 


party in Missouri in compliance with the provisions of the statute, 
the Court said: 7 


“There are two ways by which a court may obtain jurisdiction of 
the party; first, by service of process within the [State]; and, second, 





Sturges & Burn Manufacturing Co v. Unit Construction Co., 207 IIl. 
App. 74, 79-80 (1917). See also Mitsubishi Goshi Kaisha v. Carstens Pack- 
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by the act of the party in voluntarily submitting himself to the juris- 
diction of the court. A typical case, included within the last method, 
is when a party causes his appearance to be entered or authorizes it 
to be done, as in the case of a confession on a promissory note. In 
the present case, the defendant, by signing the agreement that the 
award should be filed in the Circuit Court and judgment entered there- 
upon, definitely subjected itself to the jurisdiction of the Circuit Court 
and has authorized judgment to be entered against it as certainly as if 
it had signed a power of attorney authorizing a confession of judgment. 
Indeed the case is exactly similar in its essence to one where such a 
power of attorney is given As to the claim that notice served 
outside the State is not due process of law, we do not think it tenable, 
as the appellant voluntarily and with knowledge waived everything 
beyond mere notice.” 


The expressions of the New York Court of Appeals on juris- 
diction by consent in the celebrated case of Gilbert v. Burnstine* 
appear to be entirely consistent with those of the court in the 
Illinois case which has just been discussed. So appears the hold- 
ing, although that did not go beyond deciding that the defendants, 
New York residents, were bound by an award made against them 
in an arbitration proceeding in London without their presence 
there (after notification to them in New York in compliance with 
the requirements of the British arbitration law) , unless they were 
“able to show that no contract” had been “made or broken.” 
The defendants and the plaintiff, an Englishman, in a purported 
contractual agreement made in New York for the shipment of 
zinc to England, had provided that all differences which might 
arise between them should be “arbitrated at London pursuant to 
the Arbitration Law of Great Britain.” The defendants had ig- 
nored the notification and, on the application of the plaintiff, 
the English High Court of Justice had appointed an arbitrator 
to represent the defendants, as the British arbitration law au- 
thorized. In the New York action the defendants contended, inter 
alia, that the agreement of submission was contrary to the “public 
policy” of the State, and that the English court never “acquired 





ing Co., 116 Wash. 630, 200 P. 327 (1921), a wholly domestic case in which 
statutory service of notice by registered mail of an award was upheld where 
the award had been made after notice of arbitration was disregarded by the 
party against whom the award was rendered pursuant to an agreement 
for arbitration by a designated arbitrator, whose award it was stipulated 
should be final. 

8255 N. Y. 348, 174 N. E. 706, 73 A. L. R. 1453 (1981). 
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personal jurisdiction” of the defendants “in the absence of per- 
sonal service upon them within British territory.” Referring to 
the change of attitude brought about by the New York Arbitra- 
tion Act and interweaving the subjects of “public policy” and 
jurisdiction by consent, the Court said, in reversing the decisions 
of the two lower courts: ° 


“Settlements of disputes by arbitration are no longer deemed con- 
trary to our public policy. Indeed our statute encourages them. 
.... Defendants’ agreement without reservation to arbitrate in Lon- 
don according to the English statute necessarily implied a submission 
to the procedure whereby that law is there enforced .... not only 
under the foreign statute but also under our own arbitration law, it 
has become irrevocable in the sense that one of the parties without the 
consent of the other cannot deprive it of its enforceability 
order, therefore, to determine the issue asserted by defendants that 
jurisdiction never was acquired, the question must be decided whether 
their agreement to submit to that jurisdiction is contrary to our public 
policy. Generally, extraterritorial jurisdiction of alien tribunals, how- 
ever vigorously asserted, is denied by us. Of its own force, process 
issued from the court of a foreign state against our citizen and served 
upon him here is void. Without his consent he cannot be made sub- 
ject to it, but whenever he agrees to be bound by its service, his con- 
duct presents a problem. Contracts made by mature men who are 
not wards of the court should, in the absence of potent objection, be 
enforced. Pretexts to evade them should not be sought 
should endeavor to keep the law at a grade at least as high as the 
standards of ordinary ethics In many instances problems not 
dissimilar from the one presented by this case have been solved. Vigor 
has been infused into process otherwise impotent. Consent is the fac- 
tor which imparts power... . non-resident parties may in advance 





®255 N. Y. 348, 353-358. The decisions of the courts below are reported 
in 229 App. Div. 170, 241 N. Y. Supp. 54 (1930) and 185 Misc. 305, 237 
N. Y. Supp. 171 (1929). The Court of Appeals appears quite unnecessarily 
to have combined or interwoven treatment of the question of jurisdiction by 
consent with treatment of the question whether or not, if jurisdiction 
properly had been obtained over the New York defendant in the arbitra- 
tion proceeding in London, the New York court should, nevertheless, regard 
the “public policy” of the State of New York as inhibiting enforcement of 
the award. In addition to “public policy” as respects favor or disfavor to- 
ward arbitration, the Court treats “public policy” in reference to the giving 
of effect to appointment of “an agent to accept service or to confess judg- 
ment” and in reference to the giving of effect to other modes of submission 
to personal jurisdiction of a court in advance of litigation or arbitration. 
Actuality of consent is one thing and “public policy” concerning what should 
be done about it is another thing. See Copin v. Adamson, L. R. 9 Exch. 345 
(1874) ; Hazel v. Jacobs, 78 N. J. Law 459, 75 A. 903, 27 L. R. A. (N. S.) 
1066, 20 Ann. Cas. 260 (1910). 
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agree to submit to foreign jurisdiction. .... This court in O’Tier vy. 
Sell, 252 N. Y. 400, 404, 169 N. E. 624, has accepted that doctrine. 
Public policy, therefore, would not forbid defendants to appoint an 
agent to accept service or confess judgment in their behalf, nor does 
it after service forbid them in person to acknowledge receipt of it. 
If the fact be clear that in advance of any form of litigation or arbi- 
tration they actually intended to contract that in the event of such a 
proceeding they would render themselves subject to foreign process, 
the same policy ought to prevail..... We do not say that the de- 
fendants in subjecting themselves to arbitration in accordance with 
the British Arbitration Act became bound to submit not only to the 
requirements of that act, but to the entire corpus juris as developed 
by the British courts. We do say that there was an implied submission 
to the terms of the act itself, and to any rules or machinery adopted 
by competent authority in aid of its provisions. We cannot say upon 
this record that any different conclusion ought to follow from notice 
and nomination at the instance of a judge..... The case involves no 
more than this, whether staying out of the arbitration, they are bound 
by an award, made after due compliance with the requirements of 
the procedural machinery established by the British statute, unless 
they are able to show that no contract has been made or broken.” 
(Italics supplied.) 


This decision is a landmark in the enforcement of awards made 
outside of the United States under agreements to submit to arbi- 
tration in or by a tribunal in some other country. The decision 
surmounts the difficulties or impossibility of obtaining personal 
service of legal process in the designated foreign place or country 
upon a party unwilling to carry out such an agreement.*° 


10 Lorenzen, op. cit. supra, note 4, 61. Concerning faults and injustices of 
“ex parte arbitrations” see Phillips, op. cit. supra, note 5, 227-228, and 
Phillips, The Paradox in Arbitration Law: Compulsion as Applied to a 
Voluntary Proceeding, 46 Harv. L. Rev. 1258, 1274-1275 (1933). Shortly 
before the decision in Gilbert v. Burnstine by the New York Court of Ap- 
peals, the Appellate Division had rendered a decision in Skandinaviska 
Granit Aktiebolaget v. Weiss, 226 App. Div. 56, 284 N. Y. Supp. 202 (1929) 
that a Swedish judgment based on an arbitration agreement included in a 
contract made in Sweden between a Swedish plaintiff and the defendant, a 
New York resident, was not enforceable against the latter because the 
Swedish court which rendered the judgment had not obtained personal 
jurisdiction over him. The agreement simply provided that any dispute 
which should arise concerning performance of the contract should be settled 
by arbitration and that there should be no appeal from any award made. 
Unlike the arbitration agreement in Gilbert v. Burnstine, this one did not 
expressly provide for arbitration in Sweden or arbitration according to 
the law of Sweden. One dispute arose and the defendant instituted arbi- 
tration proceedings in Sweden but abandoned them. A second dispute arose, 
arbitration of which the plaintiff demanded. The plaintiff appointed an 
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Obviously basing its decision on the holding and opinion of the 
New York Court of Appeals in the case last discussed, the Ap- 
pellate Division of that State, in Matter of Heyman, Inc v. Cole,” 
held that an agreement between a plaintiff New York corporation 
and a defendant Maine corporation, not doing business in the 
State of New York, to arbitrate in New York any dispute arising 
between them, had the effect of conferring personal jurisdiction 
of the defendant by consent, in reference to a motion for an order 
directing that arbitration proceed, although the New York Ar- 
bitration Act expressly requires personal service for any applica- 
tion for such an order.’? After the refusal of the defendant Maine 
corporation to arbitrate, the plaintiff had served upon the de- 
fendant corporation’s treasurer, on his being found within the 
State of New York, a notice of motion for an order directing 
that arbitration proceed. The Court said: ** 

“. ... Did the service on the treasurer of the respondent corporation, 
not doing business in this State, give the court jurisdiction? Parties 
to a contract may confer jurisdiction by consent. (Gilbert v. Burnstine 
ee. Saree Where a party in advance of any litigation or 
arbitration, agrees that in the event of such proceeding it shall be 
subject to foreign process, then that party will not be permitted to 
repudiate such agreement. Jurisdiction of the persons of the parties 
is here conferred by consent. Contractual obligations should be re- 
spected. When this contract was entered into it is probable that the 


right to arbitrate in New York may have been an inducement to the 
petitioner to make the contract.” 





arbitrator. Notice of the demand and appointment was served on the de- 
fendant in New York, with a demand that he select an arbitrator. On his 
failure to do so, the Administrator of Justice for Sweden appointed an arbi- 
trator for the defendant and the arbitrators proceeded and reported their 
findings. Judgment in accordance with these findings was entered in the 
Administrator’s Court. Swedish law was complied with in every respect. 
The Appellate Division said (266 App. Div. 56, 59): “It is to be noted... . 
that the mere transaction of business in a State by a non-resident natural 
person does not imply consent to be bound by the process of the courts. 
The agreement which the defendant made in Sweden has no different ef- 
fect.” On this basis the case clearly differed from Gilbert v. Burnstine. 
The decision in this case was followed by the New York Supreme Court 
in Matter of United Artists Corporation v. Gottesman, 135 Misc. 92, 236 
N. Y. Supp. 623 (1929). 

11242 App. Div. 362, 275 N. Y. Supp. 73 (1984). 

12 New York Arbitration Act, 1920, Sec. 3. 

18242 App. Div. 362, 364. The Appellate Division granted a motion for 
an order directing that the arbitration proceed, reversing the Supreme 
Court’s denial of that motion. 

7 
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If the decision in Gilbert v. Burnstine '* was a progressive step, 
then it is anti-climatic to consider that of the Ohio Court of 
Appeals in Shafer v. Metro-Goldwyn-Mayer Distributing Cor- 
poration ** reversing a decision holding enforceable in Ohio an 
award made in New York in favor of a New York corporation 
and against an Ohio resident, who had not been present at the 
arbitration proceeding and had not been served personally with 
process in the State of New York. The proceeding had been held 
pursuant to a contract which provided that all controversies 
which might arise should be submitted to the board of arbitra- 
tion established by the Motion Picture Producers and Distribu- 
tors of America, Inc., that the decision of that board should be 
enforceable in any court and that the provisions of the contract 
relating to arbitration should be “construed according to the 
laws of the State of New York,” by which agreements to arbi- 
trate were (and are) both enforceable and irrevocable. The Ohio 
resident refused to arbitrate and the New York corporation alone 
had submitted the controversy for arbitration. The Court of 
Appeals upheld the contention of the defendant, the Ohio resi- 
dent, that according to the Ohio domestic rule, as it existed at 
the time of the decision, a promise or agreement to submit a 
future dispute to arbitration was revocable,’* and that the rule 
of the forum to this effect was applicable on the ground that an 
arbitration agreement “relates to the remedy.”’ The Court said: 


“*At common law the authority of an arbitrator could be revoked 
at any time before award was made. Only an award in final form could 
bar the right to revoke the submission. This was true even though 
the parties had made an express covenant not to revoke,....’ .. 
Plaintiff could be in no stronger position to enforce in Ohio under 
New York law making an arbitration agreement irrevocable than un- 
der a formal contract wherein the parties agreed that it should be ir- 
revocable.” 





14 Supra, note 7. 
1536 Oh. App. 31, 172 N. E. 689 (1929). See also: Electrical Research 
Products, Inc. v. Vitaphone Corporation, 20 Del. Ch. 417, 171 A. 738 (1934). 
16 Ohio did not then have an arbitration statute declaring such promises 
or agreements irrevocable. Such a provision exists in the present Arbitra- 
tion Act, adopted since this decision. Ohio Gen. Code (Page, 1932) Sec. 
12149. 
1736 Oh. App. 31, 42. 
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Phillips, in distinguishing this holding from that of Gilbert 
v. Burnstine has said: ** 

“Grounds may be found to distinguish the two decisions perhaps, 
but a homely and simple explanation of them seems logical. In states 
normally holding arbitration agreements irrevocable, the award of such 
ex parte arbitration held against the wishes of another party will be 
enforced; in states clinging to the old common law rules of revocability 
it will not be respected.” 

The provisions of the arbitration agreement would seem to 
indicate clearly that the parties intended or contemplated that 
any arbitration should or would take place in New York where 
the designated board was located, although there was no primer- 
like literal direction that arbitration should be held there. The 
designation of that board and the provision that the arbitration 
agreement should be “construed” according to New York law 
would seem, however, to have fallen very little short of such a 
direction, taking them together. Had there been a specific, or a 
more specific, direction that arbitration should take place in 
New York, as arbitration in London was stipulated for in Gilbert 
v. Burnstine, it is not to be supposed that the Ohio court would 
have decided the case differently. Besides, it should be noted that 
at the time of this decision, that of the New York Court of Ap- 
peals in Gilbert v. Burnstine had not been rendered. But perhaps 
the most significant observation which can be made of the case 
is that not a word was said by the Court on the subject of per- 
sonal jurisdiction of the defendant in the New York arbitration 
proceeding. There is no basis to be found in any statement of 
the Court’s opinion for a supposition or an assertion that the 
Court did not regard personal jurisdiction of the defendant in 
the New York proceeding as having existed. It cannot be said 
with any support from the opinion that the Court treated the 
case one bit differently than it would have treated the case had 
personal service of process been made upon the defendant in 
New York in the arbitration proceeding there. Apparently, the 
Court considered the submission agreement only from the stand- 
point of revocation or withdrawal. Thus considered, this de- 
cision seems to fade into unimportance, perhaps insignificance, 
as against Gilbert v. Burnstine. That the case might have been 
decided otherwise had it been presented after Ohio had adopted 
its modern arbitration act *° does not appear improbable. 

18 Phillips, op. cit. supra, note 6, 227. 

19 See note 16, supra. 
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So long as the principle of personal jurisdiction by consent is 
applied in litigation, there appears to be no convincing reason 
why it should not also be applied in arbitration. This observation 
includes both the enforcement in the United States of awards 
made in foreign countries and the enforcement in any of our 
states of awards rendered in another. Provided that actuality of 
consent to be bound by arbitration without personal presence 
is established in each instance, the advantages of such arbitra- 
tion appear to outweigh the disadvantages of litigation for inter- 
national transactions. Similar considerations may be present in 
some cases involving interstate transactions in this country and 
not in others, but it is believed that awards rendered in any of 
the states of this country should be enforceable likewise in an- 
other, as in international cases, and that all possible safeguards, 
legislative and other, should be adopted to insure that neither 
party to an agreement to submit to arbitration and to be bound by 
an award, irrespective of personal presence at the arbitration, 
takes unfair advantage of the other, either in inducing submission 
or as concerns the arrangements for arbitration. 





REVIEW OF COURT DECISIONS 
BY 
WALTER J. DERENBERG 


NEW YORK COURT OF APPEALS 


Constitutionality of Amended Section 1458—Sufficiency of Notice of In- 
tention to Arbitrate. Appeal from a judgment dismissing the complaint in 
an action in equity to restrain the entry of judgment upon an alleged award. 
Plaintiff received in October, 1937, an invoice from defendant for goods 
alleged to have been sold to it. On November 1, plaintiff notified defendant 
that it had never ordered any merchandise and returned the invoice. On 
December 8, plaintiff received a letter from defendant’s lawyer advising 
that a controversy existed due to this failure and refusal to accept the 
goods called for by the alleged agreement and that defendant, therefore, 
demanded arbitration. This letter contained the following paragraph: 


“You are hereby notified that it is the intention of M. Lowenstein & 
Sons, Inc. to conduct such arbitration pursuant to the provisions of 
the said agreement dated June 29, 1987. To that end a copy of said 
agreement and this notice and demand will be filed with the General 
Arbitration Council of the Textile Industry, with the request that it 
proceed to put its rules into effect. 

M. LOWENSTEIN & Sons, INC. 
By Irvine D. Lipxowitz (Sgd.) 
Attorney” 
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No attention was paid to this letter. In January, 1938, plaintiff was noti- 
fied that an award had been made against it in an amount of $1500 and 
that a motion would be made at Special Term to have said award confirmed. 
Since the plaintiff, after failing to apply for a motion to stay the arbitra- 
tion proceedings within 10 days after receiving the notice of intention to 
arbitrate, lost its right to challenge the existence of the validity of an agree- 
ment to arbitrate under the amended Section 1458, Civil Practice Act, it 
brought this action in equity to restrain the entry of judgment upon the 
award. Both Special Term and the Appellate Division! dismissed the com- 
plaint on the ground that the motion for a stay, as provided in Section 1458, 
was the only remedy which could be resorted to in order to deny the exis- 
tence or the validity of the arbitration contract and that the notice of 
intention to arbitrate contained in the above quoted letter from the attorney 
was sufficient to inform the plaintiff of the instituting of the arbitration 
proceedings. Held, reversed. After setting forth the wording of the amended 
Section 1458 2, the Court continued as follows: 


“If the plaintiff made no contract to submit, or signed and executed 
no submission to arbitrate, how, by any possibility, can it be bound 
by an award of arbitrators who had no jurisdiction? (Finsilver, Still 
& Moss v. Goldberg, 253 N. Y. 382.) The answer, as given by the re- 
spondent in the court below, is, “The Lipkowitz letter.’ It was personally 
served; the plaintiff failed to go to court for a stay within ten days, 
and, therefore, is barred from ever raising the question of jurisdiction 
of the arbitrators or the lack of any contract to arbitrate. If this be 
the meaning of the law, it fails, for lack of due process. Other statutes 
which provide that a money judgment may be taken against a man 
unless he makes a move require far more specific notice. Title II of 
the New York City Municipal Court Code (Laws of 1915, ch. 279) 
furnishes a good example. There it is provided that a summons may 
be served stating the amount for which demand is made, and that in 





1254 App. Div. 218, 2 ARBITRATION JOURNAL 295. This decision was com- 
mented upon in an article by Osmond K. Fraenkel Concerning Arbitrations 
Without Court Order, 2 ARBITRATION JOURNAL 290. 

2 Section 1458 provides as follows: 


“An award shall be valid and enforceable . . . . without previous 
adjudication of the existence of a submission or contract to arbitrate, 
subject, nevertheless, to the provisions of this section: 

“2. A party who has not participated in the selection of the arbitra- 
tors .... and has not made or been served with an application to 
compel arbitration under section fourteen hundred fifty may also put in 
issue the making of the contract .... either by a motion for a stay 
of the arbitration or in opposition to the confirmation of the award. If a 
notice shall have been personally served upon such party of an inten- 
tion to conduct the arbitration pursuant to the provisions of a contract 
or submission specified in such notice, then the issue specified in this 
subdivision may be raised only by a motion for a stay of the arbitration, 
notice of which motion must be served within ten days after the service 
of the notice of intention to arbitrate.” 
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default of an answer judgment will be taken. (See, also, Rules Civ. 
Prac. rule 46.) The form of the summons is given and the notice is 
specific as to what the defendant must do. The clerk of the court issues 
the summons, which is uniform in all cases, except as to the amount 
and the nature of the transaction. Here is a process of the court, 
notifying that a judgment results in case of default; here is an op- 
portunity to answer and be heard, after due notice. This constitutes 
due process of law. 

“What have we in the arbitration case? Section 1458 of the Civil 
Practice Act simply says a notice shall be personally served of an in- 
tention to conduct an arbitration, pursuant to the provisions of a con- 
tract. It does not give the form of notice nor require time and place 
and consequences of a default to be stated, nor that the notice should 
tell what should or must be done. A mere letter from a lawyer saying 
he demands arbitration of a contract before some board seems to be 
sufficient—nothing more. And the consequence? If the party does not 
proceed to get a stay within ten days no court of equity nor any other 
court can afford him any relief; and all this in face of the fact that 
he never made any contract to arbitrate. This is going too far, in my 
estimation. 

“For instance, in this case the plaintiff writes that it never ordered 
any such goods as it had been billed for. A lawyer thereupon writes a 
letter demanding that the plaintiff submit to arbitration before the 
General Arbitration Council of the Textile Industry, at 320 Broadway, 
of a controversy arising out of a failure to accept goods. He further 
states in his letter that $1500 is demanded. This is the extent of the 
notice. This is no way to conduct a proceeding resulting in a money 
judgment. The notice should state where and at what time the party 
is to proceed and the consequences of his failure to act as the law 
specifies. We do not say that all these things are necessary, but we do 
say that the proceedings for arbitration cannot be left so vague and 
uncertain that people may be mulcted in judgment without being suf- 
ficiently warned of their rights. The notice here was insufficient, and the 
plaintiff cannot be deprived of an opportunity to show that it never 
entered into any contract at all to arbitrate. Awards cannot stand upon 
such flimsy procedure. Under these circumstances the plaintiff’s cause 
of action to set this award aside or to restrain further proceedings 
should not have been dismissed. Equity can afford relief if that under 
the arbitration law has failed. We review upon this appeal only the 
judgment of dismissal. The court at Special Term must determine 
whether the plaintiff has shown facts sufficient to entitle him to an in- 
junction either permanent or temporary.” 


McAllister Schafran & Finkel, Inc. v. M. Lowenstein & Sons, Inc.,3 280 N. Y. 
164 (1939). Motion for reargument denied, N. Y. L. J., April 12, 1939. 


NEW YORK SUPREME COURT—APPELLATE DIVISION 


Laches—Waiver of Arbitration by Joining Issue. Motion for summary 
judgment or compelling arbitration and cross-motion to dismiss the arbi- 
tration proceedings. Plaintiff commenced an action at law against defendant 
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to recover damages for breach of an alleged contract for the sale of goods. 
The contract contained an arbitration clause. Defendant alleged, however, 
that the manager of its newsprint department, who had signed the contract, 
had no authority to enter into the contract and that, therefore, defendant 
was not bound thereby. After considerable correspondence defendant, still 
disclaiming any liability, wrote to plaintiff on November 27, 1937, as follows: 
“If, however, you still believe that a binding obligation existed, we suggest, 
as economical of time and expense to both parties, an immediate arbitration, 
possibly preceded by an attempt to settle the controversy by con- 
ference.... .” 

No amicable adjustment was reached and in May, 1938, plaintiff instituted 
this action for breach of contract, to which defendant, three weeks later, 
served an answer. Neither the claim nor the answer made any reference 
to the arbitration clause. After issue was joined, plaintiff made a motion 
asking either for summary judgment and striking out of the answer of 
defendant, or, in the event that summary judgment be denied, for an order 
compelling arbitration, in which latter event he offered to discontinue the 
action at law. Special Term denied the motion for summary judgment and 
granted the alternative request for arbitration to the extent of setting down 
for trial the issue as to whether or not a contract existed. Defendant’s cross 
motion to dismiss the motion to compel arbitration was denied. Held, re- 
versed in all respects, except insofar as Special Term denied summary judg- 
ment; defendant’s cross motion to dismiss the petition seeking arbitration 
should be granted. The plaintiff in this case irrevocably waived and aban- 
doned his rights under the arbitration clause by commencing the action 
at law. Defendant, by its answer, accepted the invitation tendered by plain- 
tiff to contest the claim at law. While it had the right to demand arbitra- 
tion before the service of an answer, or in its answer, it elected to continue 
at law. 

This case is clearly distinguishable from the case of Newburger v. Lubell, 
(257 N. Y. 888), where it was held that by bringing an action at law, 
plaintiff did not waive its right to arbitrate on the ground that the action 
at law was there brought for the purpose of finding out whether or not a 
controversy actually existed. Plaintiff in this case knew when the suit was 
instituted that defendant took the position that there was no valid con- 
tract between the parties and could have proceeded under the provisions of 
the arbitration clause before suit was started. Since it saw fit not to do so, 
it must be held to be bound by the election made. Oklahoma Publishing Co. v. 
Parsons & Whittemore, Inc., 8 N. Y. Supp. (2d) 432, First Dept., 1938. 


Scope of Submission Agreement. Appeal from an order denying motion for 
leave to serve an amended complaint. An agreement to arbitrate was en- 
tered into after the plaintiff had instituted an action for commission due 
him as a salesman. The submission provided for arbitration “of the balance 
of commissions which I claim due me from the Johnson Fare Box Co.” After 
the order directing arbitration had been entered, plaintiff moved to amend 
the complaint so as to include certain monies which had not been stated 
in the original complaint. Special Term denied the motion. Held, reversed. 
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The quoted language comprehends any claim for commissions arising out 
of plaintiff’s employment as salesman for defendant’s products. The order 
directing arbitration was not limited to the claims set forth in the original 
complaint, but necessarily embraced all claims for commissions that plaintiff 
claimed to have after receiving the stipulated payment of $2000. Lund v. 
Johnson Fare Box Co.,9 N. Y. Supp. (2d) 638, First Dept., 1939. 


NEW YORK SUPREME COURT—SPECIAL TERM 


Accord and Satisfaction as a Defense to Motion to Compel Arbitration. 
Motion to compel arbitration. Respondent claims that the motion should 
be denied in view of an accord and satisfaction entered into by the parties 
to the contract. It was alleged that such accord and satisfaction raised a 
substantial issue as to the making of the contract under Section 1450, 
C. P. A., which would have to be determined by the court or a jury before 
arbitration may be compelled. Held, motion granted. The claim of accord 
and satisfaction arises in the course of performance and not at the incep- 
tion of the contract. If the claim were such as clearly to warrant the con- 
clusion that the original contract containing arbitration was superseded or 
novated by another contract, a preliminary question for trial would be in- 
volved in accordance with respondent’s contention. Matter of Japan Cotton 
Trading Co. v. Farber (233 App. Div. 354) involved such a superseding 
agreement of settlement in writing, without an arbitration clause. The 
preliminary question that was submitted for trial there was whether that 
written agreement superseded the original one or not. The case, therefore, 
is clearly distinguishable from the present situation. Lorraine Mfg. Co. v. 
Rosen-Hayman Fabrics Corporation, Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., 
February 4, 1939, Pecora, J. 


Venue—Motion For a Stay as Special Proceeding Need not Be Made in 
County Where Action is Pending. Motion to stay proceedings in an action 
commenced in the Supreme Court, Westchester County, until arbitration 
has been had. Held, motion granted. The objection that this court may not 
stay an action in Westchester County because of Section 167, C. P. A., is 
not tenable. In the Matter of Goldberg Enterprises, Inc., (130 Misc. 887, 
aff’d. 222 App. Div. 729) a motion was granted in this County staying an 
action in Westchester County and directing the parties to proceed to arbi- 
tration. The argument that this is a motion in an action and is, therefore, 
governed by Rule 63, subdivisions 1 and 2, cannot be sustained, since this 
application is not a motion, but a special proceeding under Section 1459, 
C. P. A.t Simon v. Sandford Laundry, Inc., Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., February 21, 1939, p. 828, Pecora, J. 





1 The quoted section of Rule 63 provides that notice of motion in an action 
inthe Supreme Court must be made within the judicial district in which the 
action is triable or in an adjoining county, except that where the action is 
triable in the first or eighth judicial district, the motion must be made in 
that very district. 
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Costs—Section 1520 Civil Practice Act Applies in a Proceeding to Stay an 
Arbitration. Motion to stay an arbitration proceeding. An order of the 
Appellate Division reversing Special Term and directing the parties to pro- 
ceed to arbitration contained the following provision: “Ordered that the 
order so appealed from be and the same is hereby reversed with $20 costs 
and disbursements.” The losing party failed to pay the costs within the 
10-day period provided in Section 1520 of the Civil Practice Act. Held, 
motion granted. The provisions of Section 1520 are applicable to stay an 
arbitration proceeding which is a special proceeding under Section 1458 
Civil Practice Act. Disbursements upon such an appeal must be considered 
as part of the costs awarded. In re Nager, Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., February 3, 1939, p. 545, Pecora, J. 


What Constitutes Duress or Coercion in Signing a Submission Agreement? 
Motion to compel arbitration. A dispute had arisen between petitioner and 
respondent, an attorney-at-law, concerning the fee to be charged by the 
latter to the petitioner. A written submission agreement was signed by both 
parties appointing a certain “D” as arbitrator. The respondent admits sign- 
ing the submission, but claims that he was coerced into doing so by reason 
of the following circumstances: Petitioner owned a certain parcel of real 
property subject to a mortgage in the sum of $246,000. Respondent had 
been retained to salvage the equity in this property and finally succeeded in 
obtaining the mortgagee’s consent to an increase in the mortgage to the 
extent of $15,600. Shortly before consummation of the mortgage increase, 
respondent was asked by one of the officers of the petitioner what his fee 
would be, to which he replied that he could not fix the fee until all his ser- 
vices were completed. Petitioner’s representative then took the position that 
he would call off the closing unless respondent either fixed his fee or con- 
sented to have the question submitted to “D,” an attorney, for determina- 
tion. Respondent objected to the designation of “D” because he was peti- 
tioner’s personal attorney, but finally signed the memorandum appointing 
“ft.” 

Held, motion to compel arbitration granted and motion for a stay of an 
action commenced by respondent against petitioner granted. Under the cir- 
cumstances it cannot be said that the submission was executed under duress. 
“To constitute duress, there must have been some actual or threatened ex- 
ercise of power over the respondent for which he had no other means of 
immediate relief than by signing the memorandum Petitioner had a 
right to discharge his attorney at any time and included therein was the 
right to retain the services of an attorney upon any conditions he saw fit 
to impose Respondent was not left without freedom of choice. .... 
His right to be paid the reasonable value of services rendered had already 
accrued. .... He could have severed his relationship with his client, in 
which event he would have been entitled to have his fee fixed upon a basis 
of quantum meruit or he could have acceded to his client’s condition by sub- 
mitting the question of his fee to arbitration in the manner outlined. His 
choice in adopting the latter course was an expression of his free will and 
may not be deemed the result of coercion as legally defined.” The court 
further held that the respondent could not now be heard to question the 
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qualifications of the arbitrator, since all the facts relating to the arbitrator’s 
relationship with the petitioner were known to him at the time the sub- 
mission was signed. Matter of Goetz, Werstein & Goetz, Inc., Sup. Ct., 
Spec. Term, Pt. I, N. Y. L. J., March 4, 1939, p. 1024, Steinbrink, J. 


No Enforcement of Arbitration Provision by an Agent. Motion to compel 
arbitration. Petitioners are engaged in the occupation of architecture under 
a firm name. They claim to have entered into a written contract with the 
corporation respondents on March 10, 1938. While the contract designates 
the “Stockholm Restaurant” as the owner, the contract was signed by 
Stockholm Realty, Inc., John E. Roff, President, and apparently as owner, 
and Louis Mueller as architect. Held, motion denied. There is no proof 
that the corporation which signed the contract acted as agent for the cor- 
poration named in the contract. The arbitration can only be enforced as 
between the parties who signed the contract. Matter of Mueller v. Stockholm 
Realty Corp., Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., March 2, 1939, p. 974, 
Leary, J. 


Industrial Arbitration—Strike Prior to Arbitration as Waiver of Right to 
Arbitrate. Motion to compel arbitration. The petitioner union had entered 
into a contract containing an arbitration clause and forbidding a strike 
pending arbitration. The union had violated said arbitration clause by 
calling a strike without first resorting to arbitration. Held, motion denied. 
“The petitioner may not invoke an arbitration clause which it has violated 
to stay a pending action and to compel arbitration. The agreement between 
the parties specifically provides that ‘pending the decision of the arbitration 
board, there shall be no strike, lockout, or stoppage of work’. The petitioner 
does not deny that it engaged in strike activities without first resorting to 
arbitration and such action operates as an election to waive and abandon the 
right to arbitrate afforded by the contract.” In re Agress, Sup. Ct., Spec. 
Term, Part I, LABor RELATIONS REPORTER, Vol. 3, No. 19, p. 18, Hofstadter, J. 


Industrial Arbitration—Alleged Breach of Collective Agreement on Peti- 
tioner’s Part No Defense to Motion to Confirm an Award. Motion to confirm 
an award and cross motion to vacate same. Petitioners are dress manufac- 
turers and members of the United Association of Dress Manufacturers, Inc. 
Respondent is a jobber in dresses and a member of the Popular Priced Dress 
Manufacturers Group, Inc. These two corporations had entered into a col- 
lective agreement on behalf of themselves and their members, providing that 
all disputes between them and their members should be settled by arbitra- 
tion and that during the terms of the agreement there should be no general 
or individual stoppage or refusal to deliver. It was also agreed that Social 
Security and Unemployment Insurance taxes were to be paid by the job- 
bers. Petitioners submitted several claims against respondent for non- 
payment of Social Security and Unemployment Insurance taxes to arbitra- 
tion and the impartial chairman for the dress industry, after several hear- 
ings, handed down an award in favor of petitioners, which the respondent 
refused to pay. Held, motion to confirm granted and cross motion to vacate 
denied. 
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The award is attacked solely on the ground that the United Association of 
Dress Manufacturers, Inc., of which petitioners are members, violated the 
collective agreement relating to stoppages by wrongfully declaring stop- 
pages against respondent. It is claimed by respondent that because of such 
stoppages the entire agreement in respect to respondent was abrogated and 
annulled. However, there is no proof that petitioners were responsible for 
the stoppages or in any way initiated them. But even apart from that, the 
position taken by the respondent has no real basis. “If the respondent 
claimed damages because of the stoppages, it could have availed itself of the 
arbitration process in the collective agreement. This could have been done 
at the time the question of non-payment of the taxes was heard by the 
arbitrator Even if the United Association of Dress Manufacturers, 
Inc., violated the collective agreement .... such violation should not af- 
fect the rights and remedies of the petitioners ” Weissman v. Melba 
Dress Co., Inc., Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., March 2, 19389, p. 
975, Noonan, J. 


COURT OF APPEALS OF KENTUCKY 


Common Law Arbitration Permissible in Kentucky Notwithstanding Arbitra- 
tion Statute—Oral Submission Agreement Held Valid. Action to enforce an 
award. The appellant was awarded a construction contract for the building 
of several field officers’ quarters at Fort Knox, Kentucky. He executed the 
usual bond to the United States guaranteeing that, as the general contractor, 
he would pay the claims of every person furnishing material or labor, 


whether or not the same was furnished to the general contractor or to his 
sub-contractors. Subsequently, the appellant entered into a sub-contract 
with one “R” who, on his part, ordered certain heating and plumbing ma- 
terial from the appellee company. Shortly thereafter “R” became bank- 
rupt and disputes arose as to the liability of the appellant and his surety 
to pay the appellee company for the plumbing and other material furnished 
to “R.” The parties finally entered into an oral agreement to the effect that 
the appellant’s liability and the amount thereof should be submitted to 
arbitration, the award to be final. The arbitrators rendered an award in 
January, 1936, in favor of the appellant. Appellee refused to pay the award 
and appellant brought this action. The lower court upheld the award and 
entered judgment for the appellee. 

It was argued on appeal from said judgment that the action should be 
dismissed on the ground, among others, that a parol arbitration agreement 
is invalid and unenforceable under Section 451, Civil Code of Practice and 
Sections 69-73 Kentucky Statutes, which provide for a written submission 
agreement. Held, affirmed. The parol submission will support a valid com- 
mon law arbitration. “The object of the Statute is not to repeal the com- 
mon law rule, but to afford parties, when they see proper to adopt it, a 
more certain and adequate remedy for the adjustment of controversies.” 
In view of these principles and it appearing that the parties entered into an 
oral agreement to submit their dispute to arbitration and that after the 
submission the arbitrators kept clearly within the scope of the agreement, 
the award rendered was valid and enforceable by action. Miller v. Plumbers 
Supply Company, 122 S. W. (2d) 477, Court of Appeals, Kentucky, 1938. 
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SUPREME COURT OF PENNSYLVANIA 


Power of Court to Fill Vacancy and Appoint Arbitrator where Named Arbi- 
trator Is Disqualified. Appeal from an order appointing an arbitrator. 
Plaintiff entered into a contract with the defendant township for the con- 
struction of a sewer system. After the work was completed plaintiff claimed 
the sum of approximately $39,000 for “miscellaneous extra work. .... ‘ 
The contract provided that in the event of any disagreement or controversy 
as to any question whatsoever arising thereunder, such controversy was to 
be inquired into immediately and decided by the Engineer, whose decision 
should be final and conclusive. Plaintiff alleged that the Engineer was dis- 
qualified to act as an arbitrator for various reasons. He asked the Court, 
therefore, to appoint a single arbitrator to fill the vacancy existing because 
of the disqualification of the Engineer. This application was based on Sec- 
tion 4 of the Pennsylvania Arbitration Law which empowers the Court 
to fill a vacancy in the arbitral board. In December, 1937, the lower court 
adjudged the Engineer disqualified and appointed another arbitrator to act 
in his place. In the Supreme Court it was claimed by the defendant town- 
ship that the Court was without jurisdiction to make the appointment, the 
defendant contending that if the Act could be construed to empower the 
Court to substitute an arbitrator in place of one definitely named in a 
written agreement, upon the latter’s disqualification, the statute should be 
held unconstitutional. Held, affirmed. The defendant’s contention, the Court 
ruled, was based on an erroneous premise that the parties did not agree 
to a method of substitution in the event of the named arbitrator’s disquali- 
fication. “When, by the agreement to arbitrate, the parties made operative 
as to them all provisions of the Arbitration Act, they voluntarily placed in 
the hands of the Court the power it exercised and neither party can now 
successfully challenge the exercise of that power.” J. M. Davis Company v. 
Shaler Township, Sup. Ct. of Pa., Western District, March Term, 1938.1 


COURT OF CIVIL APPEALS OF TEXAS 


Errors of Fact and Law not Reviewable by the Court—Misconduct of Arbi- 
trator (Exclusion of Evidence). Plaintiff, Korn, and defendant, Johnson, 
entered into a contract for the construction of a building to be used as a 
moving picture theatre. Under the contract the theatre was to be leased to 
Johnson for fifteen years. After a period of five years there was to be a 
reasonable revision of the rental terms based upon the general business 
activity and rental values of similar property. In case of disagreement, the 
controversy was to be submitted to arbitration, each party being privileged 
to select one representative and the two thus selected to choose a third arbi- 
trator in the event of disagreement between them. Subsequently the same 
parties entered into a similar contract with regard to the construction and 
lease of another moving picture house. In 1934, the contracts were altered 
in some respects in a Federal bankruptcy proceeding, with the approval of 
the court, and a compromise of the accrued indebtedness was agreed upon. 





1 Not yet officially reported. The decision was sent to the JouRNAL through 
the courtesy of Oliver K. Eaton, attorney-at-law, Pittsburgh, Pa. 
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In 1937, the parties failed to agree upon the amount of rent to be paid 
for the next three years and each party appointed one arbitrator. Upon 
failure of the two arbitrators to agree, a third arbitrator was appointed 
and a majority award rendered on January 30, 1937. In that award the 
amount of rent to be paid for the next three years was determined. Johnson 
then brought this action to enjoin Korn from forfeiting the lease or fore- 
closing the lien under the lease contract and to vacate the award. He alleged 
that the findings of the arbitration board did not represent a fair, just and 
reasonable reappraisement of the rental value; that the arbitrators had a 
mistaken notion of their duties and that one of the arbitrators was partial, 
in that he had been a private confidant and business associate of the plaintiff 
and considered it his duty to use his influence to secure the highest possible 
award for Korn. The lower court refused to set aside the award. Held, 
affirmed. 

The transaction here involved is a common law arbitration and in such 
a proceeding the award has attached to it many of the characteristics of a 
judgment of the court, especially so as to finality, freedom from collateral 
attack and invulnerability against direct attack. There is an exception in 
case of fraud, partiality, misconduct or gross mistake on the part of the 
arbitrators. Awards must be liberally or favorably regarded and mere tech- 
nical objections to them will not be countenanced and nothing will be pre- 
sumed against them. They will be supported by every presumption in their 
favor not contradicted by proof. 

With regard to the individual charges in this case: As to the eligibility 
of Johnson’s arbitrator, it is true that the arbitrator and Korn had been 
friends for about 15 years and had at one time been partners in the same 
business; they had not been business associates, however, since 1931, nor 
were they related nor was there any direct or indirect interest on the part 
of the arbitrator in the outcome of the controversy. The charge of par- 
tiality is not established under these facts. Moreover, Korn must be deemed 
to have waived his right to challenge the arbitrator because he knew about 
the alleged disqualification from the very beginning and had an opportunity 
then to object, as he had actually done in a similar dispute in 1934 with re- 
gard to the same arbitrator. 

With regard to the exclusion of certain evidence, it was not stipulated in 
the contract that the arbitrator should follow legal rules of procedure and 
an award should not be set aside on technical grounds or upon the ground 
that evidence received was not admissible in a court of justice, neither should 
an award be set aside for mere error of judgment. “The possibility of an er- 
Troneous award was a risk assumed.” 

With regard to the charge that the arbitrators misconceived the terms 
of the submission, the plaintiff has failed to establish this charge. Whether 
the standard of comparison chosen by the arbitrator was correct or not is 
not reviewable by the court. “It was his judgment that was sought and the 
only reasoning that could be applied by him was such as his own mind sug- 
gested or such as it approved when suggested by his fellow arbitrators and 
the interested parties.” Finally, the court found that there was no undue 
influence and that the amount awarded was not so grossly excessive as to 
pony evidence of partiality or bias. Johnson v. Korn, 117 S. W. (2d) 514 

38). 
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UNITED STATES CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 
IN ADMIRALTY 


Agreement to Arbitrate Future Disputes under Federal Act of 1925. Appeal 
from an order directing respondent to proceed to arbitration. The petitioner, 
Canadian Gulf Line, Ltd., hereafter called the charterer, and the Continental 
Grain Company, hereafter called the owner, entered into an agreement in 
1937 under which the former chartered the motor “Soloy”. Clause 17 of the 
charter providing “that should any dispute arise between the owners and 
the charterers, the matter in dispute shall be referred to three persons at 
New York, one to be appointed by each of the parties hereto, and the third 
by the two so chosen; their decision or that of any two of them, shall be 
final, and for enforcing any award this agreement may be a rule of the 
Court.” 

When disputes arose, the parties entered into a written agreement in 
consideration of each refraining from demanding immediate arbitration pur- 
suant to Clause 17. In this agreement it was stated that if the controversy 
could not be settled and compromised between the parties themselves before 
December 1, 1937, either party could then immediately demand arbitration 
without further notice. After negotiations failed, the charterer demanded 
arbitration with regard to the following matters: (1) damages arising from 
a sale by the owner to him of bad oil; (2) loss of ten days’ hire; (3) 
damages for excess cost of rail transportation caused by the unseaworthiness 
of the “‘Soloy’s” engines or by bad oil, and (4) refund of a $2000 payment for 
the substitution of the “Soloy” for the motor originally agreed upon. 

The owner denied any obligation to proceed to arbitration and claimed 
that none of these matters came within the scope of Clause 17. Held, order 
to compel arbitration affirmed. Clause 17 is broad enough to cover all these 
disputes. It is true that the dispute with regard to the furnishing of bad 
oil did not arise out of the charter party proper, but out of a separate 
contract of sale which had been entered into between the owner and the 
charterer. The cause of action with regard to the restitution of the $2000 
payment for substitution of one motor for another is based upon an alleged 
collateral representation rather than upon any breach of a covenant in the 
charter party. Only the claims resulting from the alleged unseaworthiness 
of the boat and the resulting claims concerning additional rail expenses 
directly involve breaches of covenants under the charter party. However, 
Clause 17 of the charter party is broad enough in its language to include 
even such claims between owner and charterer which do not directly flow 
from the charter party, as such, but from collateral agreements between 
charterer and owner. “We can have little doubt that the parties had in 
mind and expressed by the words ‘should any dispute arise’ in Clause 17, 
an intention to submit to arbitration rather than to judicial decision, any 
disputes arising out of the maritime venture initiated by the charter party.” 
The disputes here arose out of a “maritime transaction” under Section 2 
of the Federal Arbitration Act of 1925 and there was an agreement stated 
in the broadest terms to submit such disputes to arbitration. “Arbitration 
sometimes involves perils that even surpass the ‘perils of the seas’. Cf. 
Matter of Marchant v. Mead-Morrison M. C., 252 N. Y. 284. Whether in any 
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particular instance it is a desirable risk is not for us to say. It is a mode of 
procedure fostered by statute and in the present case invoked under the 
agreement of the parties. If they consent to submit their rights to a tribunal 
with extensive powers and subject to a most restricted review, they cannot 
expect the courts to relieve them from the effect of their reliberate choice.” 
Canadian Gulf Line, Ltd. v. The Continental Grain Company, 1938 American 
Maritime Cases, p. 1123, before L. Hand, Augustus N. Hand and Chase, JJ. 


FOREIGN JURISDICTION 


(Australia) Industrial Arbitration Act—Wages Short Paid by Reason of 
Breach of Award. The Westralian Brickyard Union applied to the Industrial 
Magistrate at Perth to enforce an arbitration award in accordance with 
Section 97 and Section 176 of the Industrial Arbitration Act. Section 97 
provides, among other things, that on such application “The Court may, in 
addition to imposing a penalty for breach of an award, order that any party 
liable shall pay to any worker the difference between the amount paid and 
that which should have been paid under the award; and such amount may 
be recovered accordingly.” In Section 176, paragraph 2, it is provided as 
follows: “Every worker shall be entitled to be paid by his employer in 
accordance with any industrial agreement or award binding on his employer, 
notwithstanding any contract or pretended contract to the contrary, and 
such worker may recover, as wages, the amount to which he is hereby 
declared entitled in any court of competent jurisdiction, but every action for 
the recovery of any such amount must be commenced within twelve months 
from the time when the cause of action arose.” 

The magistrate, after hearing the application of the Union, found that the 
defendant employer was guilty of a breach of the award and imposed the 
penalty of one shilling. In addition to that, he ordered the employer to pay 
to each aggrieved worker a sum representing the amount which the worker 
had been short-paid over a period extending beyond twelve months. The 
Full Court of Western Australia held, on appeal, that the magistrate was 
not empowered to order the employer to pay to the worker a greater sum 
than that which the worker himself could recover under Section 176, 
paragraph 2, which section imposes a twelve-month limitation. 

Said the Chief Justice in his opinion: “I think it is abundantly clear that 
the object and intention of the legislature in conferring that jurisdiction 
on the Industrial Magistrate was to avoid multiplicity of actions and it is 
inconceivable that, upon proceedings for the breach of an award by a union, 
the Industrial Magistrate could order payment to a worker, not a party to 
the proceedings, of a greater sum than he could himself recover under 
Section 176, paragraph 2, in a court of competent jurisdiction.” Court of 
Western Australia, 12 Australian L. J. 216 (October 1938). 





